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| Paſch. 


Paſch. 4. Jacobi Regis. 
Ford and Sheldon's Cafe. 


an Jnko2mation in the Exchequer Chamber fo2 the 
King, againſt Thomas Ford Eſquire, Ralph Sheldon 
2 Clqure, and divers others; The Calc was thus. 
Thomas Ford was befoze the Statute of 23. Eliz. a 
2=, weculant, and fo2 monep lent to Sheldon, ſome before 
23. Eliz. and ſome after, twk a ficcognizance in the 
names of ome of the other Defendants, and twk al- 

oa Grant of a Kent-charge to them in Pe, with 
condition of Hedemption by Deed indented: And 
the Necognizante was conditioned foꝛ perfozmance of Covenants in the 
laid Indenture, and afrerward the Statute of the 29. Eliz. was made, by 
which it was enacted, that if default of payment was made in any part 
of payment (viz.)of 20 l. foz every month, &c. That then and ſo often 
the Queens Majeſty bp p2ocels out of the Exchequer map take, ſeiſe,and 
enjop all the gods, and two parts, &c. And after the ſaid Act, and befoꝛe 
the 29 pear of the aign of the late Quen, Ford lent divers other great 
ſums of money to Sheldon, andfo2 aſſurance of it, to a Kent-charge by 
Ded indented, with condition of Redemption: And tok allo ſeveral Kic- 
cognizances in the names of ſome of the other Defendants, fo2 perfozm- 
ance of Covenants,&c. as is aloꝛeſaid: which — — did amount 
in all to the ſum of 21000 l. all which were to the uſe of the laid Ford, and 
to be at his diſpoſition, and then were foꝛfeited: And afterward, viz. 41 
Eliz. Ford wag convict of Netculancn, and did not pay 20 l. per menſem,ac- 
toꝛding to the Statute. And, if upon all this cale the King ſhould have 
the benefit of theſe Kecognizances; was the Queſtion. 

And this taſe was debated by Council learned on both ſides in Court. 
And it was objected by the Council of Ford, that if the Kecognizances had 
ben acknowledged to Ford himlelt, then ſhould not be fozferted to the 
Hing, foꝛ the Statute ſpeaks only of Gods. And Debts are not included 
within the woꝛd (Goods). And therekoze, if the Ring gꝛant all the Gods 
which came to him by the Attainder ok 1. S. the Patente ſhall not have 
debts due to him, koꝛ that the Gꝛant only extends to Gods in poſſeſſion 
and not to things in action. And this act is a penal Law, and ſhall not be 


extended by Equitp. 


2. It was objected that theſe Viecognizances were acknowledged, to 
perfoꝛm Covenants in an Indenture concerning a Kent-charge: And 
therefoze ſavoꝛs of the Kealty,and are not within the intention of the laid 
act, which ſpeaks only of Gods. 

3. No kraud oꝛ Covin appears inthe cale ; And then fozaſmuch as no 
Act of Parliament extends to this tale, it was ſaid, that the Common Law 
doth not give ann benefit to the Ring: Fo? at the Common Law, in far 
ſtronger cale, if Ceſtuy que uſe had ben — of Trealon; this 2 
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Ford and Sheldons 
Caſe. | 


much as it was but a truſt and confidence, of which the Law did not take 
notice, it was not foꝛfeited to the King, and could not be g2anied: and xt 
an Uſe ſhall not be tozkeited, of which there ſhall be a Poſicthio tratris, &c. 
and which ſhall deſcend to the Heir, A multo fortiori, à mer truſt and tonſi⸗ 
dence ihall not be fozfeited. 5 | 
4. Jt was objected, that if the fozfeiture in the tale at the Bar accrues 
to the King, by the Statute of 29. Eliz. it ought to be bp foꝛce of this woꝛd 
(Guods) : But that ſhall not be without queſtion in this calc. Foꝛ Ford 
hath not any Gods, but only a mer truſt and confidence, which is nothing 
in conſideration of Law. 
And the Court cannot adjudg that thele Necognizances belong tothe 
Hing by cquity of the laid Statute, becaule it is penal: Allo one Hecog- 


2 


nizance was taken in the names of ſome of the other Dekendants, befo2e. 


the Statute of the 29. Eliz. which gave the Foꝛfeiture. 

And fo? that reaſon, it cannot be imagined that it was to defeat the 
King of a Foziciture, which then was not in Eſſe, but given afterwards. 

As to the firſt objection, it was anlwered and reſolved by all the Ba- 
rons, and by Popham chief Juſtice of England, and divers others of the 
Juſtices, with whom they conferred, that if the Necognizantes had ben 
acknowledged to the party himſelf, that then were given to the King with- 
out queſtion, fo2 perſonal Actions are as well includcd within this woꝛd, 
Goods, in an Ac of Parliament, as Gods in poſſeſſion. But inalmuch as 
by the Law things in action cannot be g2anted over foꝛ that caufe by ge- 
neral gꝛant (things in action (which only he map gꝛant bp his Pꝛeroga⸗ 
tive) without ſpecial wozds pals not foꝛ what he can g2ant only bn his 
Pꝛerogative) can never pals by general wozds. And it was affirmed, 
that ſo it had been reſolved befo2e, that is to lan, That Debts were fo2- 
keited to the King by the laid Act of the 29. Eliz. And where the Statute 
faith, Shall take, ſeiſe, and enjoy all the Goods, and two parts, &c. Although a 


Debt due to a Kieculant cannot be taken and ſciſed, net inalmuch as there 


is another wozd, viz. Enjoy, the Kiing map well enjoy the Debt; And by 
pꝛoceſs out of the Exchequer levy it, and ſo take and ſcile,refers to two parts 
ot lands in poſſeſſion, and enjoy relates to Goods. 

As to the ſccond objection, it was originally foꝛ the loan and foꝛbear⸗ 
ance of money. And as well the Kecognizance as the Annuity were made 
fo2 the ſccuritp of the payment of the laid money: Allo when the Necog⸗ 
nizances are fofeited, they are but Chattels perſonal. | 

As to the third Objection, there was Covin apparent: toꝛ when he was 
a Netulant continually after that Statute of the 23. Eliz. and foꝛ that 
chargeable to the Ring, foꝛ the koꝛfeiture given by the ſame Act, it ſhall be 
intended that he tool thele Kecognizances in the name of others, with an 
intent to prevent the King of levping of the fvzfeiture : And all the Ke- 
cognizances which were taken in other mens names after the ſaid Ac, 
ſhall be preſumed in Law to be fo taken, to the intent to defeat the King of 
his oꝛteiture: True it is, that an uſe oꝛ Truſt ſhall not be forfeited fo2 
Treaſon oꝛ other offence by the Common Law, becauſe it is not a thing of 
which the Common Law takicth any notice, foꝛ that Ceſtuy que uſe, hath 
neither Jus in re, noꝛ Jus ad rem; but by the Common Law, when any act 
is done with an intent and purpole to defraud the Ling ol his lawful du- 
ty, oꝛ foꝛfeiture by the Common Law,o2 Art of Parliament, the Ring ſhall 
not be barred of his lawful Duty and Fo?feiture, Per obliquum, which be⸗ 
longs to him by the Law, if the Act was made De directo. 

And thereko2e if a man Out-lawed bun Gods in the name of others, 
the Ring ſhall have the Gods in the lame manner, as il he had taken them 
directly in his own name: So ik ann Accountant to the Ring PR 
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Lands in the names ol others, the King ſhall ſeile thoſe lands fo2 monen 
due unto him. And this appears by the caſe o Walter Chirton. Trin. 24. 
Ed. 3. Rot. 4. in Scaccario, where the taſe was, that Walter de Chirton was 
indebted to the Liing, 1800 l. which he had received or the Rings Trea⸗ 
fure, and did purchaſe certain Lands with the Kings money; and by Co⸗ 
vin had cauſed the Vendo?2 to enkeoff his Friends in e to defraud the 
King, and notwithſtanding tok the P2ofits himſelf: and afrerwards 
Walter Chirton Was committed to the Fleet foꝛ the ſaid Debt. And all the 
matter was found by Inquiſition, and by Judgment the Land was ſei⸗ 
led into the liings hands Quouſque; to2 in caſe of the King, an act done by 
Co vin, Per obliquum, ſhall be cqual to an act done De directo, to the party 
himſelt, Fo2, Rex fallere non vult, falli autem non poteſt: St another Pꝛeſi⸗ 
dent, Trin. 24. Ed. 3. Rot. 11. Suis Regis, where one Thomas Favell was 
Collectoꝛ of Tithes andFiftens, and was ſeiled of certain Lands in Fe- 
ſimple, and having divers Geds and Chattels, Die intromiſſionis de collecti- 
one & levatione, of Tenths and Fiftens Languidus in extremis alienavit tene- 
menta ſua & bona & catalla diverſis perſonis, And died without Heir oꝛ Exe- 
cutoꝛ. In this calc by the Pꝛerogative of the ing, Pꝛocels was made 
as well againft the Ter⸗tenants, as againſt the Poſſeſſoꝛs of the Gods 
and Chattels, although they were not Exetutoꝛs, &c. Ad computandum pro 
collectione predicta, & ad reſpondendum & ſatisfaciendum inde Regi, &c. Et hoc 
per Cancellarium Anglice & Capitales Juſticiarios Anglice, & aliorum Juſticiario- 
rum utriuſque Banci: quod nota bene. 

As to the fourth Objection, Non refert, whether the duty do accrue to the 
Ring by the Common Law, oꝛ by Statute; but be it the one way oꝛ the o⸗ 
ther no Subterkuge that the party can ule, tan defeat oꝛ defraud the King : 
And although one of the Kecognrzances was taken befoꝛe the Statute of 
29. Eliz. pet that was to his ule, and foꝛ that it is in the nature of a Chat- 
tel in him, and was taken in the names of others to pꝛevent the Quen of 
her Fozfciture, which ſhe might have by the act of 23. Eliz. And although 
Ford was not convic until 47. Eliz. that is not material, foꝛ at all times 
befoze that he was ſubject to a oꝛfeiture foꝛ his Keculancy, 


Paſch. 4. Zac. 


In the Chancery, 27 Juni, 29 Eli. Iuter Johaunem Dominum 8. 
John de Bletro querentem, & Decanum, & Capitalem Gloceſtrie 
Defendentes. 7 | 


— — 


A he taſe was, that the Plaintiff bꝛought a Quare Impedit in the Com- 


mon Pleas againſt the Defendant, koꝛ the Church of Penmark, in the Procedendo, de- 
County of Glamorgan; which ſuit was ſtaid by Aid-prayer, and the fiecozd <4 in Chan- 
was removed into the Chancerp ; upon which the Plainriff moved foꝛ a 


Procedendo, and upon Oyer of Caule, befoꝛe Sir Thomas Bromley Lo2d 
Chancelloz, in the pꝛelence of Sir Gilbert Gerrard Maſter of the Rolls, and 
Shute and Wyndham Juſtices, and Popham Attoznep,and Egerton Solicito?2 
of the Queen, the Plaintiff ſhewed a Gift in Tail of the laid Advowlon 
made to his Anteceſſoꝛ in the 18 R. 2. and a verdic foꝛ his Anteteſſoꝛ in 
the 12 H. 8. and a Pꝛeſentation by his G2andfather to the ſaid Church, of 
a Clerk who was admitted, inſtituted, and inducted, with poſſeſſion fo2 
certain pears, anddivers other matters to p2ove the Title of the Plain- 
riff, pet foꝛ this, that the Scefcndant and thoſe _ whom he claims, time 
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out of mind, had had the poſſeſſion of the Parſonage as Impꝛopꝛiate (la- 
ving interruption fo2 ſome {mall time. )Andis2 this that it ſhall be a dan- 
gerous pꝛeſident to the Queen and others, Owners of Impꝛopꝛtations, 
being able to maintain the Appꝛopꝛiations to be perlen in all points and 
tirtumſtances, which are requiſite to the making ol an ablolute and com- 
pleat IAmpꝛopꝛiation, the Appꝛopꝛiations being made ot ancient time. 

It was relolvedbp this Court of Chancery, by the advice ot the Ju⸗ 

ſtices and Council learned ol the Queen, that no Proccdendo in loquela ſhould 
be gꝛanted. 

Vide Ridley fol. 153,154. the beginning of Appropriations and of 
Annuities to be diſcharged of Tithes ; ſt was after Benedi who 
was the Inſtitutor of Monks, Sc. And note there the reaſon of 
Prayer being preferred before Preaching. 

Vide 155. ibid. That the Saxon Kings appropriated eight Chur- 

ches to the Monaſtery of Claud, as appears by Iugulphus who 


was Abbot there. 


Trin. 30. Eliz. In the Exchequer Chamber. 


Inter Thomas Crimes Salios Querentes, S Henricum Smith De- 
fendentem. 


Endowment 15 5 8 He Cale was ſuch; The Abbot of Sulby held the parſonage of Bulben- 
© wm ham in the County of Leiceſter appꝛopꝛiate, which as a Parlonage 
ke bach long Aimpꝛopziate came to King 8.8. by diſſolution of Monaſterieg, An. 3 1. H. 8. 
continued, ho in the 37 pear ot his Neign, gꝛanted it in Fe-farm; under which 
G2ant the Plaintiff claimeth, the Defendant had obtained a pꝛeſentation 
of the Quen, and to deſirop the laid Impꝛopꝛiation did ſhew the Oꝛigi⸗ 
nal Jnſtrument of it, Ao.22. Ed. 4. with condition, that a Vicaridg ſhould 
be competently endowed, X alledged that the ſaid Dicaridg was never en- 
dowed. And fo? that very caulſc the Impꝛopꝛiation was void, & in truth 
theze was no inſtrument noꝛ dizect pzwkf of any endownient of the Dicaridg. 

But foꝛ this that the laid Heao:p was during all the time of the Jm- 
pꝛopꝛiation ſuppoled, reputed, and taken to be Appꝛopꝛiate, and by all 
that time a Vicar pꝛeſented, admitted, inſtituted, and induced as a Vicar 
rightfullp endowed, and paid his Firli-fruits and Tenths : 

It was reſolved by all the Court, that it ſhall be pꝛeſiumed that the Vi- 
taridg in reſpect of continuance was lawkullp endowed, to2 that Omnia 
preſumuntur ſolenniter eſſe acta. And it ſhall be of dangerous p2eſident to 
examine the Oꝛiginals of Impꝛopꝛiations of ann Parlonages, and the 
endowments of Picaridges, foꝛ that the Oꝛiginals of them in time will 
periſh. And ſo it was decred foꝛ the Plaintitf. 


— —c 


Hill. 4. Jac. Regis. 


Inter William Bedle Cen. Quer. © Thomam Beard Clexicum, Jacobum 
Chancery. Wingfeild Militem & Mariam Wingfeild Defend. = 
Inpropriation 
not void be- He Cale was thus, An. 3 1. Ed. 1. The King being ſeiſed ok the Man⸗ 
_ | + noꝛ of Kimbolton, to which the Advowſon of the Church of Kimbolton 
Patron, Gran- WAS appendent, bp his Letters Patents gꝛanted the laid Mannoꝛ, with 
tor. &c. 8 the 
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Part XII. Bedle 25 ; 


Beard, 


the Nppurtenances to Humphrey de Bohune Earl of Hereford, in Taile gene; 
rale. Humphrey de Bohune the Iſſue in Tail by his Ded, in the 40.of Ed. 3. 
geantcd the laid advowion then full of an Incumbent to the Pꝛioꝛ of 
Stoneley, and 215 Succeſſoꝛs: And at the next avoidante then held it, In 
proprios uſus; And upon this appꝛopziation made, Concurrentibus iis quæ 
in jure requiruntur, after the death ot the Intumbent, the ſaid Prioꝛ and 
his Succeſſoꝛs held the laid Church appꝛopꝛiate, until the diſſolution of 
the Monaltcry, in ge 27 H. d. the ſaid Mannoꝛ deſcended to Edward, Duke 
ot Buckipgham, as I ue ta the laid Eſtate⸗tail. And the Neverſion del⸗ 
cended to ting Hs. The Duke in the 13 H. 8. was attaint of high Trea⸗ 
lon, 14 H 8. The king Oꝛanted the laid Mannoꝛ, &c. with all Advow- 
lons appendent, &c. to Richard Wingfield, and the Peirs Males of his bo- 
dy, 16 14.8. It was enacted bp Parliament, that the ſaid Duke ſhall foꝛ⸗ 
feit ail Mannoꝛs, &c. XAdvowlons, 8:c. which he had, 8c. in 4 8.8. The 
King, An. 37. H. 8. Sꝛanted andſoid foꝛ Money the laid Nectoꝛn of Kim- 
bolton, ag impꝛopꝛiate in Fe, which by mean convepance came to the 
Plaintii? to? 1200 l. An.37. Elz. Beard the Defendant did obtain a Pꝛe⸗ 
lentation e the Quan by Lapſe, pꝛetending that the laid Church was 
not lawluliꝝ impꝛopꝛiate to the ſaid Pꝛioꝛ of Stoneley. | 
1. Fo this, That Humphrey who did g2ant it tothe P2to2, had nothing 
in it, fo: that it did not pals to his Anceſio2 by thele woꝛds (Manneriun: 
cum pertinentibus.) . | 
2. Oꝛ toꝛ this, that he had no moꝛe than an Eſtate in tail, and then by: 
his death His g2ant was void. 

Bur it was reſolved bp the Loꝛd Elleſmore, Lozd Chancelloz, with the 
pꝛincipal Judges, and upon conſideration of Pzeſidents, that the Plain- 
tiff ſhall enjop the laid Hiexozp. Foz although that by anp thing which 
tan now be ſhewn, the impꝛopꝛiation is defenive, toꝛ bn nothing which 
now appears, the iſſue in tail had ann thing in the Advowſon at the time 
of his Gꝛant to the ſaid Pꝛioꝛ, fo2 that the Advowſon did not paſs by the 
Gꝛant of the King, by thoſe woꝛds (Cum pertinentibus) pet it ſhall be now 
intended in reſpec of the ancient and continual poſſeſſion, that there was 
a lawful G2ant of the King to the laid Humphrey, who g2anted in Fe, ſo 
that he might lawfully gꝛant it to the ſaid de doe (Omnia preſumitur ſolen- 
niter eſſe acta.) And all ſhall be pꝛeſumed to be done, which might make the 
ancient Impꝛopꝛiation god: Fo2 Tempus eſt edax rerum; And Necoꝛdg 
and Letters Patents, and other Writings, either conſume oꝛ are loſt, o2 
imbezeled: And God foꝛbid, that the ancient Gꝛants and Acts ſhould be 
dꝛawn in Queſtion, although that they cannot be ſhewn, which at firſt 
was neceſſary to the perfection of the thing: And ik the Ampꝛopꝛiation 
Had b#n dꝛawn in Queſtion, in the life time of ann of the parties to it, 
they might have ſhewn the truth ol the matter. But after the death of all 
the yartics, and after ſo mann ſutceſſion of ages. In all which the laid 
Church was elt med and allowed, to be rightfully impꝛopꝛiate. | 

Ik ann objection o2 exception ſhould now pꝛevail, the ancient and long 
poſſeſſion of the Owners of the ſaid Kecozp ſhould hurt them. Fo2 il 
theſe objections oꝛ exceptions, had ben made in the lives of the parties, 
without any Queſtion they had been anlwered, o2 otherwiſe in {o many 
ſucceſſions of ages, it would have been impeached oꝛ impugned. 


Michz 
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h Caſe of Forteiture 
| 6 Part XII, 
| by Treaſon, | | 
Mich. 4. Jac. Regis. ; 
8 © Forfeiture, Hu 43 Eliz. A Cafe was moved to all the Julitces, Tenant in Tail | 
Treaſon. | betoze the Statute of 27 H. S. made a Fcoffment in Fee, to the ule of 


himſelf and his Wife in tail: And akter the Statute ol 27 B. 8. is made, 
the Dusband was attaint of high Treaſon, 3 1 H. S. and died, the Wite con- 
tinued in poſſeſſion and died, their Iſſue enter, and die, and this delcends 
to his Jſſuc.: And all this elpetial matter is found by an Office. 
7 | The Queſtion was, It the Iſſue in tail, oꝛ the King, ſhall have the 
| land; And it was objecned that the right of the ancient Eſtate⸗tail can⸗ 
not be fozfeited foꝛ divers cauſes; Vis. 
R I. Foꝛ this, that the ancient Eſtate was diſcontinued, c ſuch right of acti⸗ 
i | on cannot be fozfeited; As it is agræd inthe Marquels ol Wincheſters caſe. 
f 2. The Fcoffecr himlclf, as this caſc is, had not any right to the ancient 
Eſtate-tail (fo2 by his Feoffment his right was vitcrip gone) was at- 
taint, and he cannot foꝛfeit what he hath not. | 
2. The Iſſue in tail is remitted to that ancient right which cannot be 
foꝛfeited: And the new Eſtate⸗tail which was derived under the dilconti⸗ 
nuance, and which map be foꝛfeited by the Statute ot the 26 H. S. cap. 13. 
is continued; and by A in Law, Viz. The diltent and remitter avoided: 
And the Eſtate of the Ring may be diveſted out of the King bp remitter, 
which is an Act in Law. As ik diſcontinue of Tenant in tail, g2ant the 
q Land to the Hing, his * and Sucteſſoꝛs; and the Hing gꝛant the land 
[ to Tenant in tail fo2 life, the remainder to his Son and Heir apparent 
fo2life ; Tenant foꝛ life dies, he Iſſue by Act in Law is remitted: And 
by this all the Eſtate of the King which he hath under the difcontinnance, 
is diveſted out ot him, and with this accoꝛds Plow. Com. 489. in Nicols Cale: 
ſo in the calc at the Bar, the new Eſtate under the diltontinuance which 
was foꝛfeitable, is now purged by the Nemitter of that ancient right; and 
| the Title which the King hath,by that defcatcd and avoided, 
| Ncſolved that in this cale the Iſſue in tail was barred: and that which 
had ben ſaid, anſwered, confeſſcd, and avoided. Fo? truth it is, that right 
| of Action cannot be given to the King, by the Statute of the 26 H. 8. But 
$ when Tenant in tail dilcontinues his Eſtate to the ule ofhimlelf in tail, E 
| after is attaint of Treaſon, now by the Statute ol 26 H. S8. he doth not foz- 
| feit only the new Eſtate in tail, but by this the right of the ancient Eſtate 
is barred for ever: fo2 the woꝛds of the Statute are, That everꝝ Offendo?2 
being lawfully convict of high Treaſon, &c. ſhall foꝛfeit to the King, his 
Heirs X Succeſſo2s,all ſuch Lands,Tenements ck Hereditaments, which 
any ſuch offendoꝛ ſhall have of Eſtate of Inheritance: by which wozds, if 
there was not am laving, the right of the ancient Eſtate⸗tail was bound, 
then the laving is, laving to c very perſon. & c. (other than the Offendoꝛs, 
their Yeirs and Succeſſo2s, and luch perſons as claim to anp of their u⸗ 
3 ſeg) all ſuch rights, fo that the Offendoꝛ and his Heirs are excluded out 
e aut len we ak the ſaving: Foꝛ Heirs includes all manner of Heirs, and foꝛ this they 
o/amais g are bound by the body of the Are. | 
e 7 totally _ —_ And lo note a diverſity between a naked right of Action which is not fo2- 
| on of ta: n+ vi . 3 . feitable, and an Eſtate of Inheritance which is foꝛfeitable, coupled with 
Sad > © ul saucag nut An ancient right foꝛ which the foꝛfeiture of the Poſſeſſion is barred by the 
2 = ey lit 5ans «l 565" laid Act. And when all this appears by Office, then is the Jlſue in tail 
A Up ei al Copper dl” notwithſtanding the Kiemitter barred bp foꝛce of the laid Art of Parlia- 
| ment, to which all are parties oꝛ pꝛivieg: And it is not like to the Caſe in 
Plowden's Com. of Nemitter, fo2 this is no Bar of an ancient Right. 
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Caſe at a Committee 
Part XII. 3 
concerning Biſhops. 


1— —— 


Paſch. 4. Jac. Regis. 


A T this Parliament held, Paſch. 4. Jac. Regis, It was moved and ſtrong⸗ 
A Ip urged at aS2and Committe of Loꝛds and Commons in the Paint- 
ed Chamber, that ſuch Biſhops as were made and created after the fir li 
dap ot this Seſſion of Parliament were not lawful Biſhops. 

1. Admitting that then were Biſhops, pet the manner and 2m con- 
cerning their Seals, Stiles, Pꝛocels, and Pꝛocedings in their Eccleũ⸗ 
aſtical Courts were not conſonant to Law. And their reaſon was foꝛ this, 
that it is pꝛovided by the Statute of x Ed. 6. cap. 2. that fꝛom thencefoꝛ⸗ 
ward Biſhops ſhould not be Elective, but Donative by the Letters Pa- 
tents of the King : And that koꝛaſmuch as at this dap all Biſhops are 
made bp Election, and not by Donation of the Ring, acco2ding to the Art ; 
ko2 this Neaſon, it the ſaid Act of 1 Ed.. be not in foꝛce f2om the time that 
it twit its effect, the Biſhops are not lawful. 

2. Bx the laid Act of 1 Ed. 6. it is further cnaced, that all Summons, 
Citations, and P?ocels in Eccleſialtical Courts, ſhall be made in the name 
and ſtile of the King, and that their Seals ſhall be engraven with the 
lings Arms, and that Certificates ſhall be made in the name of the King. 
And whereas the laid Act of 1 Ed.s. was repealed by a ſpecial Act, x Mar. 
Parliam. i cap. 2. Seſſ.2. And the laid Art x Mar. 1s now repcaledbpa branch 
of an Ax, 1 Jac. cap.25. verſus tinem, fo2 by the lame At it is enacted, that 
the ſaid Art of 1 Mar. ſhall be cxp2eſlp repealed: The ſaid Act of x Ed. 6. 
is now in fo2ce. | | | | 

Fo2 when an act of Nepeal is repealed, the firſt ac repealed is revived, 
&c. ag appears in Spencers Cale, 15 Ed.z. Title Petition a. 1 

And toꝛ this, it was concluded that the laid 1 Ed. 6. cap. 2. being in foxce 
by a conſequence all Biſhops made after the Act 1 Jac. were not lawtul 
Biſhops : and foꝛ that their ſtile and p2ocedings after the ſame Act in the 
Name of the Biſhop,and not in the name andunder the Seal ofthe King ; 
fo2 this cauſe the Pꝛocedings were unlawkul, Quia non obſervata forma, 
as annullatio actus. And theſe were matters of g2cat impoꝛt and con- 

equenee. 1 | 

As to theſe Objections, upon conſideration hadof them bycommand- 
ment of the King, it was anſwered and reſolved by Popham Chief Ju- 
ſtice of England, and Coke Atto2nep of the King, and afterwards affirm- 
ed by the chief Baron, and the other Juſtices then attendant to the Par- 
liament, upon god advice and conſideration, that although the laid ac 
x Mar. bc repealed, that pet the ſaid act 1 Ed.s. cap.2. fo2 other caules is 
not now in foꝛce, but remains repealed; yet true it is, that when an au 
of Nepeal is repcaled, the firſt act as hath ben laid ſtands in foꝛce, and is 
implicice revived. But it is to be obſerved, that the laid ac, x Ed.. was 
repealed, annulled, and annihilated by thre ſeveral acts of Parliament: 
And as a man which is bound by thre ſeveral Bonds, although he bꝛeak 
one oꝛ two ot them, vet the third which remains whole will bind him: 
So when the woꝛds of thre ſcveral acts repeal oꝛ annul an act, although 
that one oꝛ two of the acts of repeal oꝛ annuilation are repealed, yet the 
other which remains in foꝛte, annuls the firſt act: Firſt of all, the act of 
1 Mar.exp2eſip repealed the act of 1 Ed. 6.2. and the act of 1 & 2 Phil. & Mar. 
hath likewiſe ſufficient woꝛds to repeal and annul the ſaid act of x Ed. 6. 
as to Stile, Seal, and Pꝛoteſs, in Court Chriſtian, although that the au 
of 1 Mar. Parl. 1. had never ben made, the woꝛds of which ac are, and 
the Eccleſiaſtical Jurildinidns of the Arch-Biſhops, Biſhops A = — 

naries 
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dinaries to be in the ſame eſtate fo2 pꝛoceſg of Suits, puniſhment of 
Crimes, and Execution ot Cenſures of the Church, with knowicdg of 
caules belonging to the lame, and as large inthele points as the laid Ju⸗ 
riſdiction was, An.20. H.8. And although that the ſaid act of x Mar. hath 
by expꝛeſs woꝛds repealed the ſaid ac of 1 Ed. 6. and foꝛ that It map be 
ſaid, that the ſaid ac of 1 E 2 Phil. & Mar. could not repcal that which 
was repealed befoze ; pet it was reſolved that now, in as much as the 
repeal which the act of 1 Mar. operates is now annulled and repealed, it 
follows, that if now the act of 1 T2 Phil. & Mar. be in foꝛte, oꝛ if the laid 
act of the 1 Eliz. cap.z. operate only as to the {aid act of the i & 2 Fil. & 
Mar. it makes that the laid act ol x E9.s. cannot alio ſtand, Quia legcs po- 
ſteriores priores contrarias abrogant. But it was objeced that the laid act 
of the 1 7 2 Phil. & Mar. ig repealed by the Statute of 1 Eliz. 1. And it 
was ant wered and reſolved that it is enacted bp the act of the : Eliz. that 
the ſaid act of x & 2 Phil. & Mar. and every bꝛanch and article of it (other 
than fo2 ſuch bzanches as be hereafter expꝛeſſed) ſhall be repealed: and 
after by the other bꝛanch of 1 Eliz. It is enacted, that all other Laws, 
Statutes, and everp bꝛanch thereof reyealed and made void bp the laid 
act of x T 2 of Phil. & Mar. and not in this ac eſpectallp mentioned and re- 
vived, ſhall remain and be repealed and void, as the lame were bekoze the 
making of the act: But the actof « Ed. 6. was as hath been ſaid repeal⸗ 
ed vp the act of x E 2 Phil. & Mar. and the act of 1 Ed.s. is not revived, ſpe⸗ 
cially the act ; Eliz. pet the act of 1 Ed. 6. remains repealed as it was be- 
koꝛe the ſecond act, which ſufficient woꝛds to repeal and am] the ac 
of x Ed.s. and to anſwer both the objections ; the Statute of 1 Eliz.cap.1. 
revives the act of 25 8.8. cap.20. and further enacs, that it ſhall ſtand 
in full fo2ce and effec, to all intents, conſtructions and purpoſes. And by 
the ſaid act ot the ſaid 25 H. 8. cap. 20.. It is pꝛovided that at every avoi⸗ 
dance of anp Arch-Biſhop oꝛ Biſhop, the King, his Heirs and Suctel⸗ 
loas may g2ant to the P2102 and Covent, and the Dean and Chapter, &. 
a licenlaunder me neat Seal, as of old time hath ben accuſiomed, to 
pꝛoteed to the E of an Arch-Biſhop, oꝛ Biſhop, with a Letter miſ- 
ſive,containing the name of the perſon which they ſhall elcx and chuſe, &c. 
And further by another bꝛanch in the lame ac, It is enacted, that every 
perſon cholen, elected, and inveſted, and conſecrated Arch⸗Biſhop oꝛ B1- 
ſhop, atcoꝛding to the foꝛm and effectof this act, ſhall do and execute e⸗ 
verp the thing and things, as ann Arch⸗Biſhop 07 Biſhop of this Nealm, 
without the offending of the Pꝛerogative Kopal of the Crown, and the 
Labs and Cuſtoms of the Realm might at any time herctofoze do: And 
theſe two bꝛanches anſwer to both the Objections, viz. Fo? the manner 
of Election and Conlecration of Arch-Brſhops and Biſhops, and alſo 
foꝛ the making and execution of all things which belong to their autho- 
ritp, as anpArch-Biſhop oz Biſhop might have done befoꝛe the making 
of the laid act of 25 8.8. within which woꝛds the Stile and Seal of their 
Court and the manner of their pꝛotedings are incloled. And now the ac 
of 1 Eliz. cap. 1. having revived the act of 25 H.8. and enacted that the ſame 
ſhall ſtand and be in full fozce and ſtrength, to all intents, conſtructions, 
and purpoles; from hente it follows, that the act of 1 Eliz. reviving the 
25 H.8. hath repealed the act of 1 Ed. 6. foꝛ in an act which was repeald, 
the — — is void and annulled: And this was the pꝛintipal cauſe of the 
ſaid relolution, foꝛ both ye points upon which the ſaid doubts were con 
ceived. And it is to be obſerved, that the intention of the ſaid Repeal 
by the act of 1 Jac. was to repeal the ſaidac of 1 Mar As to an act 
made 5 Ed. 6. by which it is enaced that the Matrimony of all and every 
Pꝛieſt. and other Eccleſiaſtical and Spiritual perſons ſhall be —_ 
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decried, and taken, foz juſt, true, and lawful Matrimony, to afl intents, 
conſtructions and purpoles: Ind that all Childꝛen boꝛn in ſuch Watri⸗ 
mony ſhall be decmed and adjudged, to all intents, conſtruciong, and 
purpoſes, tobe boꝛn in lawful Matrimony, and be legitimate and inhe- 
ritable, to Lands, Tenements, and Hereditaments and that they ſhall 
be Tenant by the Courteſie, and Tenant in Dower, &c. ſo that now the 
laid act of 1 Mar. being repealed, the laid ac of 5 Ed. 6. cap. 10. ig now in 
fo2ce, and the Matrimonp of all Eccleſiaſtical perſons and their Iſſue, 
lawful and legitimate, to all intents, conſtructions, and purpoſes, by 
which the doubt amonglt the vulgar is well explained. 5 

But the Kepeal of all the act or x Mar. by which divers other Statutes 
were repealed, being repealed generally without anp reference as to the 
ſaidac of 5 Ed.s. acco2ding to the intention of the Parliament Sub ſilen- 
tio, made the ſaid ſcruple. And pet as it appears by this reſolution up- 
on manifeſt and direct matter, no inconvenience of the general Kepeal of 
the ſaid act 1 Mar. doth enſue. 


And note, by our Books it appears, that if a Deacon or Prieſt take a Wife, the 
marriage was voidable by divorce,and not void, for they had not vowed Cha- 
nity: And for that, if they had Iſſue, and one of them dies, the Iſſue ſhould 
be inheritable. But it a Monk, or Nun, or other Religious perſon which had 
made a Vow of Chaſtity, had marricd, this marriage is void : And this doth 
appear 5 _ Title J2on-ability, 26.19. D.7. Title Baltardy 33. 21. 
9. 7. 39. b. 
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1* was reſolved in the Star-Chamber in the ſame Term, that the King had Tinpre-empti- | 
not the pꝛe⸗Emption of Tin in Cornwal by ann Pꝛerogative. Fo? Stan- on in Cornwal- 


ni fodina nec plumbi fodina, &c. -02 other ſuch baſe Mines, do not belong to 


the Ring by his Pꝛerogative, but to the Subject which is Owner of the 


Land: But the pꝛe⸗Emption of Tin in Cornwal, belongs to the King as 
an ancient Right and Inheritance due to the Hing, as well of Tin in the 
Land of the Subject as in his pꝛoper Demeſnes: And although that 
now a reaſon cannot eaſily be rendꝛed of things done befo2e time of me- 
moꝛp, net it map well be, that all the Land of the County was the De- 
meſne of the ing ; And upon Gꝛant of the Land the King reſerved the 
Mines to himlelt, fo: thele Mines of Tin are ol gꝛeat antiquitp, as ap- 
pears after, Ex Diodoro Siculo. Et certo certius eſt, that all the Land in 
England is derived mediatelp oꝛ immediately from the Crown, foꝛ all land 
is held mediatelp oꝛ immediatelp of the King, and for this reaſon ſuch a 
Mꝛoſit appꝛender map have a reaſonable commencement : And where u⸗ 
lage hath allowed it to the King, it doth belong to him. True it is, that 
alt the Counrp of Cornwal was within the Foꝛeſt of the Ming: and that 
it was diſaffozeſted by Ring John, as appears by Camden, And what con- 
ſideration the Corinty gave foꝛ it to the King concerning Tin cannot now 
appear, but this appcars plainly, that betoze the 33 Ed.1. all the Tin in 
Cornwal and Devon alſo, to whomſocver the Land belonged, appertained 
to the Hing: And this is p2oved by divers expꝛeſs Necoꝛds, and by an 
ancient Charter of King John, amongſt the Hiccozds of the agen ol 
Exeter, in hæc Verba. Johannes Dei gratia Rex Angliæ, &c. Omnibus 
ſalutem, Sciatis quod intuitu Dei & pro ſalute anime noſtræ, &c. 1 con- 
cellimus, 
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ceſſimus, ac preſenti charta noſtra confirmavimus Deo & Eccleſiæ Beati Petri 


ca Inſt. 232. Exon. & venerabili patri Simoni Exon. Epiſcopo & ſucceſſoribus ſuis Exon. Epiſ- 


copis, decimam de antiqua firma ſtanni in Com. Devon, & Cornubiz : Haben- 
dam ſibi & ſucceſſoribus ſuis cum omnibus libertatibus & liberis conſuetudinibus 
ad eam pertinentibus, per manus illius vel illorum qui ſtannarium habuerint in 
cuſtodia, &c. 


paten. 1 H. 3. Rex, Roberto de Courtney ſalutem. Mandamus vobis quod ſine dilatione & 
memb. 4. difficultate aliqua, habere faciatis Iſabellæ Reginæ matri noſtræ, ſtannaria com. De- 
| von. cum Cuneo & omnibus pertinent. 
Teſte Com. Mariſcallo, &c. 


4 H.3. Fines Rex conceſſit Johanni, Filio Richardi, ſtannariam in Cornubia reddendo 1000 
5 H. 3. Marks. 


10 H. 3. mem. 9. Rex, &c. Sciatis quod Conceſſimus Richardo dilecto fratri noſtro, ſtannariam 
noſtram Cornubiæ, cum omnibus pertinentibus, With Pꝛohibition that none 
tranſpoꝛt ann Tin without licenſe of the laid Richard. 


10 Ed. a. Inqui. P02 this that Decima ſtannariz noſtræ in Com. Cornubiæ & Devon. do be- 

2. num. 29. Jong to the Biſhop of Exeter; It was therefoꝛe commanded to the laid 
Sheriff to value the ſaid Stannarp, ſo that the Biſhop map have that 
which to him doth belong, viz. Vera decima Stannariz ; In which note Stan- 
nariæ noſtræ. 


33 Ed. I. grant qgote, there are two ſeveral Charters, both bearing date 10 Aprilis 
all Tinners, vi- 33 Ed. 1. The one Ad emendationem Stannariarum noſtrarum in Com. Devon: 
de Plow. com. And the other Ad emendationem Stannariarum noſtrarum in Com. Cornubiæ: 
NAY Conceſſimus eiſdem̃ Stannatoribus quod ſodere poſſunt ſtannum & turbus ad 
ſtannum fundendum ubique in terris noſtris, & vaſtis noſtris, & aliorum quorum- 
cunque in Comitatu predicto; Et aquas, & aquarum curſus divertere Ubi & 
Quoties opus fuerit, &c. ad Fundaturam Stanni, ſicut antiquitas conſuevit, ſine im- 
pedimento noſtro ſeu aliorum quorumcunque: Ac quod omnes Stannatores no- 
firi prædicti totum ſtannum ſuum ponderatum, &c. licite vendere poſſunt cui- 
cunque voluerint, faciendo nobis & heredibus noſtris Cunageum & alias conſuetu- 
dines debitas & uſitatas, niſi nos vel heredes noſtri ſtannum illud emere voluerimus. 


33 Ed. i. in tte The libertn gꝛanted to Tinners by the laid Charter, 33 Ed. 1. gzanted 

Treaſury. to all Tinnerg; which Charter of 33 Ed. 1. made to the Tinners of De- 

: von was confirmed De verbo in verbo, An.4. Ed. a. and was allo confirmed, 
An. I. E17 Ed. 3. | 


Rot. Almame, De adviſamento Concilii noſtrĩ ordinavimus quod ſtannum in Com. Cornubiæ 

Anno 12. F. 3. & Devon ad opus noſtrum capiatur pro defenſione Regni noſtri, &c. Et ad partes 

part. I. num. 17. * . i f iiur & f osram, 
marinas celeriter mittatur, in auxilium upportat ionem hono m, &c. 
Ita quod hominibus quibus ſtannum illud capi contigerit, de pretio ejuſdem ſtanni 
ad certos terminos ſolvend. ſufficiens ſecuritas per nos fiat, Aſſignavimus vos con- 
junctim & diviſun ad capiendum, ad opus noſtrum, totum ſtannum inComitatu pre- 
dicto Cunitum & etiam Cuniend, cum cunitum fuerit. And there is alſo au⸗ 
thozity given to take Carriages Tam per Naves & battellos in Portibus Com. 
predict. exiſtent, quam Carrecta & alia Carriagia quæcunque pro ſtanno illo uſque 
ad Portum Southampton Carriando: And tommandment given to the She- 
riffs, Quod ipſi ſumptis pro Carriagiis & aliis neceſſariis in hac parte inveniendis 
de exitibus ballivarum ſuarum ſolvant. 
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Stannaries; 
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Edward the Black Pꝛince decealcd and the Ring( under the gꝛeat Seal) 21 Ed. 3. C7 
confirmed (the ſame pear) to Tydman of Limberge, Cunageum fiannariz to- Rot, Paten-. 
tius Ducatus Cornubiæ pro tribus annis. Nec non emptionem totius ſtanni, tam 
infra dictum Ducatum Cornubiæ quam Com. Devon foſſi & todendi quod vendi 
debeat᷑ pro fine mille marcarum, & reddendo tria mille & quingentas marcas, 


The laid Charter was confirmed at the Suit ok the Tinners, 8 Ric. 2. f R. 
to the Tinners in Corn wal. 


The ſaid Charter of 33 Ed. 1. to the Tinners of Devon, was confirmed 1 Ed. 4. 
at the Suit of the Tinners, Anno 1 Ed. 4. 


It was allo at their Suit confirmed, 3 H. 7. ts the Tinners of Devon. 3 H. 7. 


vide the Statute of the 11 of H. 7. by which it is oꝛdained that a certain 11 H.. cap. 4. 
weight and meaſure ſhall be uled throughout all England; P2ovided al- Z 
waps that this act extend not, noꝛ be in any wile hurtful, o2 p2ejudicial 
to the Pzince within the Dutchy of Cornwal, oꝛ any weights belonging 
to the Copnage of Tin with the Counties of Cornwal and Devon, but that 
fuch Weights ſhali be uſed,&c. as have ben accuſiomed, | 


The King gave Commiſſion and power to Gilbert Brockhouſe, to have 26 Apr. 58.5. 
pꝛe⸗emption foꝛ and in the name ol the ſaid Ring of all white Tin within le Roy moruſt 
Cornwal and Devon, fo2 one and twenty pears, yielding thre thouſand in I an enſuan:, 
marks Htent. ; | KC, 

Note the ſtile ot the ſaid Courts of Stannaries in Cornwal and Devon, 

at all times, and during all the Reign ol Queen Elizabeth, Mar, Ed. 6, H. 6, 
H. 7, Ed. 4, H. 6, H, 5, H. 4, &c. Magna Curia Domini regis Ducatus ſui Cornu- 
biz apud Crokerenten in Com. Devon coram Johanne Comite Bedford, Cuſtode 
Stannariæ dicti Domini Regis & Reginæ in dicto Comitata Devon: By which 
it map appear, that at the firſt all the Tin in the Countp of Cornwal and 
Devon belonged to the King: And after the laid Charterg ol 33 Ed. r. the 
King map bun all it he will. 


* 


And note the antiquity of Tin Mines in Cornwal, Vide Camden in Corn- Camden in 
wal, 12 1. extremum Promontorium quod oceano Vergivio incumbit, Diodoro Si- Cornw. f. 1 34. 
culo dicitur Balerium: Et vide Diodor. Sicul. Iib, 5. c. &. fol. 142. b. Britanni qui Diod. Siculis 
juxta Balerium promontorium incolunt Mercatorum uſu qui eo ſtanni ; c. floruit ſub 

And as foꝛ that, which was objeced that the Charter of 33 Ed. x. ex⸗ Augufto.; 
tends onlp to Tin within the Land ok the King himſelf: It was reſolved 
that by the ſaidclaule (Fodere & fundere annum terris noſtris & vaſtis noſtris 
& aliorum quorumcunque, &c. Sicut Antiquitas conſuevit, &c. It is manifeſt 
that the ing hath all the Tin, as well in the Land of the Subject as in 
his own p2oper Land. : | 
* 2 ſhall be abſurd that the Ring ſhall reſerve the emption of his 

n in. 

3. The Ring g2ants Stannatoribus noſtris, divers Liberties and Jmmu- 
nities which are all enjoyed as well bp the Tinners in the Lands of the 
Subject, as by thoſe in the Lands ol the King, &c. . 


Es i In 


Caſe of the Prerogative of | 
12 „ Frerog Part XII, 
the King in Salt-peter, 
2 In the Seſſion of Parliament held in Decemb. An. 4. 
Jac. Regis. : | 
Prerogative of LL the Juſtices, Viz. Popham chick Juſtice of England, Coke chief | 
the King in Juſtite ot the Common Pleas, Flemiag chick Baron, Fenner, Sarl, | 


Salt: peter. Yelverton, Williams, and Tanfield, Juſtites, were alc mbled at Serjeants 
Inn, to conſult what Pꝛerogative the Ring had in digging and taking ol f 
Salt peter to make Gun ꝓowder by the Law of the Realm; And upon 
conference between them, thele points were relolved by them all, una voce. 


I. Point. That although the invention ol Gun powder was deviſed within time 
of memozp, viz. in the time of R. 2. pet in as much as this concerns the 
neceſſarp defence of the Realm, he ſhall not be dꝛiven to bup it in foꝛꝛeign 
parts; and foꝛꝛeign Pꝛinces map reſtrain at their pleaſure, in their own 
Dominions : And ſo the Kealm ſhall not have ſufficient fo2 the defence of b 
it, to the peril and hazard of it: And therekoꝛe infomuch as Salt⸗ peter þ 
is within the Kealm, the King map take it accoꝛding to the Limitations : 
following, fo2 the neceſlarp detence of the Kingdom, 


II. Point. Although the King cannot take the Trees ok the Subject gꝛowing up- 
on his Fre hold and Inheritance, as it was now lately relolved bpus the 
Juſtices of England, and although he cannot tale Szavel in the Inheri⸗ 
tance of the Subject, fo2 reparation of his houles, as the Book is in 11 f 
H. 4. 28. Yet it was reſolved that he may dig foꝛ Salt⸗peter, foꝛ this that | , 
the Miniſters of the King who dig fo? Salt-peter, are bound to leave the 
Inheritance ot the Subject in ſo god plight as they found it, which they ; 
cannot do if then might cut the Timber g2owing, which would tend to the 
viſmheritanceof the Subjec, which the King by Pꝛerogative cannot do; 
fo2 the King (as it is ſaid in our Boks) cannot do ann wrong. 

And as to the caſe of Gzavel,fo? reparation of the houles of the King, 
it is not to be compared to this cale ; foꝛ the caſe of Salt-peter extends to 
the defence of the whole Kealm, in which every Subject hath benefit, but 
lo it is not in the caſe of the reparation of the kings houles : and foꝛ this 
it is agꝛeed in the 13 H. and other Books, that the King may charge the 
Subject — Murage of a Town, to which the Subjects were charged in 
the time of infurrecion oꝛ War, fo2 ſafety : and ſo fo2 Poztage, foꝛ this 
that he which is charged hath benefit by it, but the King cannot _ 
the Subjec foz the making ok a Wall about his own houſe, oꝛ foꝛ to make 
a Bꝛidg to tome to his houſe ; foꝛ that dothnot extend to publick benefit: 1 
Bur when Enemies come againſt the Realm, to the Sea Coaſt, it is law- 9 
ful to come upon mp Land adjopning to the ſame Coaſt, to make Tren⸗ 5 
ches oꝛ Bulwarks fo2 defence of the Realm, foꝛ every Subject hath br⸗ 
nefitbpit. And fo2 this by the Common Law, every man map rome 
upon my Land fo2 the defence of the Realm, as appears 8 Ed.. 23. And 
in luch tale on ſuch extre they may dig fo2 Gꝛavel, foꝛ the making 
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of Bulwarks; fo? this is loꝛ the publick, and every one hath benefit by 1 
it: but afterghe danger over, the Trenches and Bulwarks ought to be 2 
removed, ſo that the Owner ſhall not have pꝛejudice in his Inheritance: A 


And foꝛ the Common-wealth; a man ſhall ſuffer damage; as, foꝛ ſaving 
v a City oꝛ Town, a Youſle ſhall be plucked down if the next be on fire: 
And the Suburbs of a City in time of War fo2 the common [afetp ſhall 
be plucked down, and a thing fo2 the Common wealth every man with do 

Itzout 


* 


__— 


Z ne Caſe of the Prerogative of | 
a the King in Salt- peter. 
q without being liable to an action, as is laid in the z H.8. fol.15. And in 


this caic the ſtule is true, Princeps & Reſpublica ex juſta Cauſa poſſunt rem 


meam auferre. - 


It was rclolved that this taking ol Salt-peter is a purvepanre of it III. Youre, 
ko! the making of Gun-powdcr.,to2 the neceifary defence and ſafety of the 
's Nealm. And to? this cauſc,as in other Purvepances, it is an incidentin- 
ſeparable to the Crown,and cannot be g2anted, demiſed, o2 transferred to 
any other, but ought to be taken only by the Miniſters of the Ring (as o- 
ther Purvepances ought) and cannot be converted to any other ule than 
foꝛ the defence of the Nealm, fo2 which purpoſe only the Law gave to the 
Ling this Pꝛerogative; and it is not like to the Mines of Gold and Sil- 
ver, foꝛ there the king hath intereſt in the Metal, and koꝛ this, there he 
map dig fo2 it, Quia quando lex aliquid alicui Concedit, concedere videtur id, ſi- 

7 ne quo res ipſa eſſe non poteſt. Vide Plow. Com. in le Caſe de Mines. So the 

5 Hing may dig in the Land ol the Subjex fo? Treaſure troye, fo2 he hath pꝛo⸗ 

perty : And ik the Powder which is ſo made by the Miniſters of the King, 

; begin to decap (as it will in two pears) then it ought to be changed foꝛ o⸗ 

8 ther, oꝛ the monep toming of it ought to be imployed foꝛ Powder foꝛ the 

1 dekente of the Nealm; oꝛ the Ministers of the king ought to make pꝛo⸗ 
viſſon of Salt⸗peter which will endure a long time, and when need is, to 
malie — _ Gun powder, which may be made bekoꝛe the Navy can be put 
in readinels. 
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The Miniſters of the King cannot undermine, wealen, oꝛ impair ann of Iv. point. 
the walls oꝛ foundation of any Houſes, be they Manſion houſes, oꝛ Out- 


a 7 houlcs,o2 Barns, Stables, Dove⸗houſes, Mills, oꝛ any other Buildings: 
; And they cannot dig in the Floꝛ of my Manſion houle which ſerves foz 
2 the habitation of man, koꝛ this, that my houle is the ſafeſt * re⸗ 

| fuge.ſafety,and comfo2t,and or all mpFamilp ; as well in ficknels as in 


health, and it is mp defence in the night and in the dap, againſt Felons, 
Mil-docrs,andharmkul Animals; and it is very neceſſary foꝛ the Weal- 
publick, that the habitation of Subjects be pꝛeſerved and maintained. 
And there are two notable Pꝛeſidents, by which it appears, that the 
Ling by his Pꝛerogative had power to pꝛohibite Depopulation, and pꝛo⸗ 
vide fo2 habitation. | 
The one in the 43 Ed. 3. Rot. clauſ. in Turri. numero 23. pro villa de South- 
hampton. 
Thc other, An.21. R.2. in dorſo Clauſe. par. 1. N.15. by which the King pꝛo⸗ 
Hibits that, Incolz villarum predictarum non proſternant domus ſuas in villis pre- 
dictis in alias migraturi regiones. &c. 
Ailo the Miniſters of the Ring cannot dig the floꝛ of any Barn im- 
ploped foꝛ the ſafe cuſtody of ann Coꝛn, Hap, &c. of the Owner, foꝛ that 
te fiw? of a Barn cannot be made dy and lerviceable again in a long 
tim: : But they map dig in the flooꝛs ol Stables and Orc-houles, fo that 
tgere be ſufficient room left fo2 the Yozles and other Cattel ol the Owner: 
And lo that thep repair it in convenient time, in ſo god plight as it mas 
* | before ; Alſo they map dig in the flozs of Cellars and Vaults, lo that 
1 there be ſufficient rom fo? the neceſſaries of the Owner; and ſo that the 
A Weine, Beer, and other neceſſarp pꝛoviſion of the Owner be not removed, 
A 02 in any loꝛt impaired, and they map dig ann mud walls which are not 
; the Walls of any Manſion honſe, ſo that oꝛder be taken that the Manſion 
ouſe be well defended,as it was befoze ; fothepmap _—_— ruines and 
etays of any Houle o2 Buildings, which are not pꝛeſerved fo2 the necel- 
farp habitation of men. : They 
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Caſe of the Prerogative of 
the King in dalt-peter. 


V. Point. 


VI. Point. 


VIL. Point. 


VIII. point. 


IX. Point. 


They ought to make the places in which they dig, lo well and commo- 
dious to the Owner as they were befoze. | 


They ought to wozk in the poſſeſſion of the Subject, but betwirt Sun 
riſing and letting; lo that the Owner may make faſt the Dw2s of his 
Houle, and put it in defence againſt 99i{-docrs, ; 

They ought not to place oꝛ fix ann Furnate, Veſſels, oꝛ other neteſſaries 
in any houſe oꝛ building of the Subjce without his conſent,o? lo near any! 
Manſion houlc, as by it, it map receive pꝛejudice oꝛ diſquict. 


Thep ought not to continue in one plate over a convenient time, noꝛ to 
return again into the lame place befoze convenient time (which is long 
time) be paſſed. 


It was reſolved that the Owner of the Land cannot be reſtrained from 


digging and making Salt⸗ peter, foꝛ the King hath not intereſt in it as he 

hath in Gold and Silver in the Land of the Subjec, fo2 the Ring in the 

caſe of Salt-petcr hath but purvepance, fo that the pꝛoperty ot it is in the 

Cer, and fo2 that he cannot be excluded ol the Commodity in his own 
and. 

And it is to be obſer ved, that befoye 31 Eliz. which was the next pear 

after the Spaniſh Jnvaſion, there was not any licenſe oꝛ commiſſion ot a⸗ 
ny King oꝛ Queen of this icalm, fo2 the taking of Salt-peter:But in the 
laid 31 pear there were two Licenſes Eꝛanted. 
The one particular to George Conſtable Eſquire, and the other general 
to George Evelin, Richard Hills and John Evelin. The firſt gives Conſtable 
power and authozitp foꝛ eleven pears to dig, open, and wozk foz Salt-peter 
within the Countp of York, Notingham,Lancaſter, Northumberland, Cumber- 
land, and the Biſhop2ick of Dureſme, ag well within Our Lands, Gꝛounds, 
and Poſſeſſions : as allo within the Lands, Gꝛounds, and Poſſeſſions of 
anp of our loving Subjects within the Counties afoꝛeſaid: And the con- 
ſideration of the Patent was foꝛ a gꝛeat quantity of Salt⸗peter pearlp by 
the laid George Conſtable to he made and p2ovided fo2 the Stoze of the 
Queen, at a lower rate than befoze was paid. 

And kurther, Our will and pleaſure is, that the laid George Conſtable, &c. 
ſhall at his own pꝛoper coſts and charges, exec, malie up, and lap all mud ⸗ 
walls, Stables, and Gꝛoundg whatſoever ſo digged up, & c. In which li⸗ 
cenſe it was obſerved, that no power is given to dig in any Manſion 
houſe, Barns, Dove-houles,&c. but, as appears in the laſt Clauſe, in mud⸗ 
Walls, Stables, and Gꝛounds; fo2 the Clauſe of reparation ought with- 
out queſtion to extend to all the places to which the power to dig extends, 
KC. | 

The other Commiſſion to Evelin,8c. extends to all the Nealm of England 
and Ireland, and all other dominions of the King, as well within our own 


'Jands, — Poſſeſſions, as allo within the Lands, Gzounds, 


and Poſſefſions of ann of our Subjects. 
Note, the Licenle begins with Lands, &c. fo that Houſes no2 Build- 
ings are not named in it: foꝛ the Learned Council of the Queen, as it 


ſhould ſeem, who dꝛew the Licenſe, thought not that the Licenſe ought to 
extend to the Manſion houle, oꝛ other neceſſarphoules ; foꝛ otherwiſe it 


would have been expꝛeſſed in the Licenſe. And after, Scilicet 18 Oct. 2 Jac. 
Commiſſion was g2anted to Evelin, and others, to take Salt-peter in the 


Lands,Poſſeſſions,andother convenient plates, and in convenient times, 
lo that there were but three Licenſes o2 Commiſſions ever made. And 


mn 


Caſe of Trea-? | ; 
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4 in none ol them any power by expꝛels woꝛds is given to dig in any Man⸗ 
2 ſion houſe, c. And in none ol them is ann Pꝛohibition to the Subject to 
dig in his own Land: And it is obſerved that in the ſaid laſt Commiſſion 
* ig a clauſe, that foꝛ carriage none ought to go above nine miles from his 
” owuhoule, and that he ſhall have 44d.fo2 every mile laden and empty, viz.E- 
undo & Redeundo. And the reafon was, the Owner map return again to his 
own houſe in the lame day: And note, Ncader, here is a god Kelolution 
of the Juſtices foꝛ the true Pꝛerogative ofthe Ling in taking purvepance 
of Salt⸗peter. | | 


Part XII. 


W 


— 


| Hill. 4. Jac. 


N this very Term, one George Leak a Clark in Chancery, had upon an 
oꝛdinarp piece of Parchment,by g2eat deceit,fired with a kind ol Glew, 
another Parchment lo thin, as art could make it, ſo that it did appear but 
one picce of Parchment; And upon the thin piece, which was as it were 
the luperficies of the other, he writ by god warrant a Licenle, which was 
Y bought to the Loꝛd Chancelloꝛ, and ſcalcd with the Gꝛeat Seal: And ak⸗ 
| ter, the laid George twk the thin piece upon which the writing was, from 
he the other Parchment to which the gꝛeat Scal was affixed, and then all 
; was a Blanck with the gꝛeat Seal annexed : And after the ſaid George 
1 writ upon the blanck a Gꝛant of the King of certain Lands: And what 
15 offence this was, was this Term debated amongſt the Juſtices; And it 
\ , was a gꝛeat queſtion amongſt them, Whether this was high Treaſon oꝛ 
A no: And it ſeemed to me, that this cannot be adjudged high Treaſon, un- 
| til it was ſo declared by Parliament: Foz true it is, that the Statute of 
25 Ed. 3. declares that if a man do counterfeit the gꝛeat Seal oꝛ Pꝛivn 
Seal, that this is high Treaſon : And true it is, that the Judges in times 
| paſt, viz. 2 H. 4.25. have adjudged that the taking of that-which was pꝛint⸗ 
t ed with the gꝛeat Seal from one Patent, and firing of it to another W2i- 
| ting made in the name of the King is a counterfeiting of the gzeat Seal, 
fo2 this that he abuleth the ancient Seal, in removing of it from the Pa- 
5 tent, and firing ol it on another without warrant : And fo Stamt. lib. 1. fol. 3. 
1 20ves that it was adjudged in his tne; and pet 40 Aſſ. pla. 33. that it 
; was petit Treaſon after the Statute ; And 37 H. S. Title Treaſon, Brook by 
the Juſtices that this was not Treaſon : And J have ſeen a Recoꝛd of 
2 H. 4. the 25. where the party was indicted generally fo2 counterfeiting 
of the gzeat Seal; And the Jury found him not guilty of counterfeiting 
of the gꝛeat Seal, as it was ſuppoſcd by the Jndiament:And found over 
the eſpecial matter, that he twk the gzeat Seal from one Patent, and fixed 
it to another, andput this in exccution : And judgment 18 given againſt 
the party. But without queſtion againſt the Law, fo2 as much as then 
found him not guilty of counterfeiting, koꝛ this is a full Verdict, and all 
the reſt is Surpluſage ; but this caſe in queſtion much differs from it, toꝛ 
4 in this caſe George Leak hath not anp medling with the great Seal, but 
8 this remains now annered as it did befoꝛe: And foꝛ this reaſon it ſcems 
: tome, if the Seal be fixed to a blanck Patent, and one writes a Gꝛant in 
it,contrary to his direction and truſt;oꝛ it one hath Letters Patents with 
god warrant made, and rale them in a place material, and put in other 
wozds, to the gꝛeat p2cjudice of the King : In none of theſe caſes can it be 
adjudged a counterteiting of the gꝛeat Seal. Fo2 the Statute of 25 Ed.3. 
doth not ſpeak of counterfeiting of writings, but only of the gꝛeat 1 
in 
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And the Delinquent in this caſe doth not middle with the Seal, but only 
with the Wꝛiting. And J ſhewed a notable pꝛeſident in Clauſ. 42. Ed. 3. 
memb. 8. in dorſo, where the Cale was, that King R. 1. bn his Charter gꝛan⸗ 
ted divers Lands and Liberties, Abbati de Bruera, in which the Abbot ra⸗ 
ſed out this fiffetruda, and inſtead of it writ Eii-leigh, And upon the ſhew- 
ing ot it obtained a Confirmation of it from Ring Ed. 3. and an allowance 
of it in Banco R. And fo2 this offence the laid Abbot was called befoꝛe the 
King and his Council, viz. in the Star- chamber; where the Abbot charged 
one Robert Rigg his Com⸗Monk, with the ralure: And the Abbot was 
convict(which could not be but in Court and it was part of the Sentence, 
that the ſaidCharter-confirmation and allowance of it,ſhould be bꝛought 
in by the Abbot to be cancelled. Out of which Necoꝛd, J do obſerve five 
things. ; 

) — antiquity of the Star-Chamber, and this then was a Court, in 
which the Abbot was convia, and ſentence given. 
2. That the ſaid Kaſure was not any Counterfeit to the Gzeat Seal; 
fo2 if the offence had been high Treaſon, it ſhould not have been determi⸗ 
ned befoze the Council of the Ring in the Star-Chamber. 

2. That Spiritual perſons were then puniſhable fo? offences befoze 

Tempozal Judges. | i = 

4. That it there be ralure of a Deed betwen Subject and Subject, in a 
place material, all the Ded becomes naught: and the party to plead to it 


Non eſt ſactum. So it the Patente raſe his Letters Patents in any plate. 


material, all the Patent becomes of no foꝛee by the Law, as appears bn 
the laid Sentence, All the Patent and all the dependance upon it, viz. The 
confirmation and allowance of it, ſhould be all cancelled and defaced. 

5. That although that it is commonly ſaid, that an Abbot can do no- 


thing inp2ejudice of his houle, pet in this cale he map do it, fo2 the Ring 


ought not to be in wozſe caſe than a Subject: And if the Abbot had raſed 
a Charter made to him bp a Subject, in ſuch a manner as he had raled the 
Charter of the King, the Deedof the Subjen had become of no fozce : And 
ſo in tale of the King. And then J conclude, that if the raſing of a Woꝛd 
in the Patent of the King, be not Treaſon, the raſing of two oꝛ three,o2 all 
the wozds of the Patent, and writing a new Gꝛant, is not Treaſon: And 
I recited another Pꝛeſident in An.R.2 0g pray or the caſe was, 
that the Ambaſſado2 of the Duke and State of Genoa, being here under 


the ſate conduct ot the King, fo2 the buſineſs of the King and the fiealm, 


was murthered by certain Subjects of the King : And this matter was 
debated in Parliament, and there reſolved, declared, and decred, that 
this was treaſon: Note it well, this taſe was not referred to the Judges, 
but was declared in and bn Parliament: Fo2 it is p2ovided by the ſaid ac 
of. 25 E. 3. that foꝛ this that many other cales of like Treaſon might hap⸗ 
pen in time to come, which men cannot think noꝛ declare at pꝛeſent, that 
if another tale, ſunpoſed Trealon, and which is not ſpecified in the act ſhall 
come bekoze anp of the Jultices, the ſaid Jultices ſhall ſtan without go- 
ing to Judgment of Treaſon, until the tale be ſhewen bekoze the King in 
Parliament, who ought to adjudge it Treafon oꝛ other Felony ; In which 
bꝛanch two things are to be obſerved, 3 

1. That although a caſe happen like to the caſcs of Treaſons mention 
ed in the laid act, the 


| the Judges ought not (as thep do in other caſes by 
equal and like reaſogFadjudg it to be Treaſon, foꝛ that bꝛanch refirains 
them: But this 'ontght, to be declared in Parliament; fo2 the woꝛds of 
the act are, Foraſmuch as many other caſes of Treaſon, like, &c. The Second 
Ing is, that when a particular cale (as the ſaid cale of an Ambaſſado: 
ot a Ring) was adjudged high Treaſon, Et Legatos violare contra jus gen- 

tlum 
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tium elt: And it appears 2 Sam. cap. 10. Hanun Rex Amonitarum Legatos 
Davidis contumeliis, &c. ſuper quo acerrimum bellum movetur, &c. By which 
5 it appears the conſcquence of an abule of an Ambaſſadour, cc. Quod ta- 
by lis injuria eſt juſti belli cauſa, Note that Legatus ejus vicefungitur, 5 quo deſtina- 
tur; & honorandus eſt, ticut ille cujus vicem gerit. And afterwards George 
Leake,upon examination befoze the Chiet᷑ Juſtice of England, made a clear 


7 confeſſion of all the manner and circumſtances of the fac ; and upon exa⸗ 
$ mination, the cafe (as it was delivered to the Juſtices to conſider of it, 
and to give their opinions) was ſuch ; George Leake joined two blanck 
3 Parchments fit fo: Letters Patents, ſo civic together with mouth Glew, 
* as thep were talen {02 one, and did pur one Label thzough them both; 
| Then upon the uppermoſt he writ a true Patent and got the Gꝛeat Seal 
put to the Label, lo the Label and the Seal were annexed to both the Pa- 
7 tents, the one wꝛitten and the other blanck, then he cut off the glewed 
5 Skirts round about, and tek off the uppermoſt thin Parchment (which 
je was wꝛitten, and was a perfect Patent) from the Label which with the 
jo gꝛeat Seal did till hang to the blanck Parchment ; then he wꝛit another 
Patent within the blanck Parchment, and did publiſh it as a god Pa- 
tent: Hereupon two Queſttons were moved. 

1. Whether this offence be high Trcaſon, oꝛ no? 

2. It it be high Treaſon, then whether he map be indicted generally 
fo2 the countcrfciring of the great Seal, oz elle the ſpecial fac nmſt be ex⸗ 
pꝛeſſed: and the Juſtices were divided in opinion in the firſt point of the 
caſe : and mp ſelf and divers others held that this ac was neither high 
Trealon, noꝛ petit Treaſon;becaule it is not within either of the bzanches 
of the ſaid ſtatute of 25 Ed.3. but it is a vern gꝛeat miſpꝛiſion; and the 
party delinquent liveth at this dap. But the Chief Juſtice and divers 
others were againſt us; And bp reaſon of the diverſity of opinions, Re- 
ſpectuatur, vide Fleata lib. 1. cap.22. Item crimen Falſi dicitur, cum quis illicitus 
cui non fuerit ad hæc data authori tas, de ſigillo Regis rapto vel invento brevia char- 
tacea conſignaverit. Ag to the ſetond point, it was reſolved that if the ſpeti⸗ 
al matter had amounted to counterfeiting ot the gꝛeat Seal in Law with- 
in the laid Statute, then he might have been generally indiced or high 
Treaſon foꝛ counterfeiting the gꝛeat Seal: as if a man in a fray kill a 
Conſtable that comes to keep the Kings pcace without ann expꝛeſs ma- 
lice pꝛepenſed, this is murder in Law; and pet the delinquent may be ge- 
ncrally indicted of murder by malice p2epenled. 


25 H. f. cap. 2. 


— 


— 


Hill. 24. Eliz. 15 


N the Exchequer ; a Merchant bꝛought eighty weights ol Bay-ſalt by Cuſtom. 
Sca to a Haven in England, and out of the Ship ſold twenty weights, 
and diſcharged them to another ſhjp in which thep were tranſpoꝛted: but 
the laid twenty weights were never actually put on the ſhoze : And foꝛ the 
reſidue, viz. 60. he ag2eed foꝛ the Cuſtom, and put them upon Land: And 
now the doubt was upon the woꝛds of the Statute of 1 Eliz. cap. 11. con⸗ 
? cerning Expoꝛtation, viz. ſent from the Whark, Ney, oꝛ other plate on the 
5 Land, and concerning Jmpoztation, take up,diſcharge,andlap on Land : 
- Ik in this cale the laid twenty weights which always were water-bozn, 
and — touched the Land, ought to pap Cuſtom as well inwards as 
outwards. 


And it was reſolved, that in both the caſcs — onght to be mu; 
; 92 
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ſtom. 


fo2 the diſcharging out of the Ship upon the Sale afoꝛelaid, amounts in 
Law to a putting them upon the Land, to2 in the Law this is Intra corpus 
comitatus : And if the Law ſhall not be ſo taken, the King map be detray- 
ded of all his Cuſtom, and in the taſe foꝛalmuch as no Cuſtom was paid, 
it was relolved that the Geods were fozkeitcd, &c. 


Note, a god diverſity when the Ring ſhall be bound by act of Parlia⸗ 
ment, ſo that he cannot diſpenſe with it bn any clauſe of Non obſtante. No 
act can bind the King from any Pꝛerogative which is ſole and inſeparable 
to his perſon, but that he map dilpence with it by a Non obſtante, ag a So⸗ 
veraign power tocommand any of his ſubjects to ſerve him toz the pub- 
lick-Weal ; and this ſolely and inſeparably is annexed to his perſon: and 
this Kopal power cannot be reſtrained by any ac of Parliament, neither 
in Theſi, noꝛ in Hypotheſi, but that the King by his Nopal Pꝛerogative map 
dilpente with it: foz upon commandment of the King, and obediente ol 
the Subject, doth his Government conſiſt : As it 18 p2ovided by the ſta⸗ 
tute of 23 H 6. cap. 8. that all Patents made oꝛ to be made of ann Office 
ok a Sheriff, 8c. fo2 term ot pears,fo2 life, in Fe-ſimplc,o2 in tail, are void 
and ok no effect, anp Clauſe or Parol de non obſtante, pur, og to be put into 
ſuch Patents to be made, notwithſtanding. And further, wholoe ver ſhall 
take upon him oꝛ them to accept oꝛ occupp ſuch Office of Sher ift bn vertue 
of ſuch _—_— oz Patents, ſhall ftand perpetually diſabled to be oꝛ bear 
the office of Sheriff within ann County of England by the ſame auitzozitp : 
and notwithſtanding that by this act, 1. The Patent is made void, 2.The 
Hing is reſtrained to g2ant Non obſtante, 3. The G2ante dilabled to take 
the Office,, pet the King by his Royal ſoveraign power of Commanding 
map command bp his Patent (ko2 ſuch caules as he in his Wildom doth 
think meet and pꝛofitable foꝛ himlelk and the Common-Wealth, of which 
od ares is ſole|pjudg) to ſerve him and the Weal-publick, as Sheriff 
ol ſuch a County fo2 pears,o2 foꝛ life, &c. And lo was it refoivcdby all the 

uſtices of England, in the Exchequer Chamber, 2 H.7. H And ſo the 
Hopal power topardon Trealons, Murders, apes, &c. is Pꝛerogative 
Incident ſolelp and inſeparablp to the perſon of the King ; and fo2 this Non 
obſtante an ant of Parliament, to malte the pardon of the Ring void and re⸗ 
ſirain the King to diſpenle with this by Non obſtante, and to diſable him to 
whom the pardon is made, to take oꝛ plead, it ſhall not bind the Ning, but 
that he map dilpence with it; and this is well pꝛoved by the act of 13 R. 2. 
Parl. 2. cap. I. F02 by this it was enacted, that no Charter of Pardon from 
henceforth be allowed bn whatſoever Juſtices, fo2 Murders, Treaſon, 
— 5 of a Woman, no? be ſpecified in the laid Charter, and if it be other- 
wile, Be the Charter diſallowed, | 


Note, this was the ſureſt wap that the Parliament could take to re⸗ 
ſtram the King to pardon Murder, unleſs that he pardon it by expꝛeſs 
terms, ep thought the King would not, koꝛ they knew that the 
King couldnot be reſtrained by any act to make a Pardon; for mercy and 
power to pardon is a Pꝛerogative incident ſolely and inſeparabl to the 
perſon ot the Ring: andithathoft-times beenadjudged that the King can 
pardon Murder bp general woꝛds without any expꝛeſs mention, with 
Non obſtante the ſaid Statute, ſæ 4 H. 4. cap. 3 1. In which it is oꝛdained that 
no — be Jultice, Chamberlain, Treaſurer, Sheriſt, Steward, 
Conſtable of a Caſtle, Eſcheatoꝛ, Coꝛoner, o2 chief ꝓoꝛreſter, noꝛ other Of- 
ficer whatſoever, noꝛ keeper of ſtecoꝛds, &c. in anꝝ part of Wales, notwith⸗ 
ſtanding ann Patent made to the contrary, with clauſe of Non obſtante li- 
cet fit Wallicus natus: and pet without Queſtion, the King map gꝛant with a 
Non 
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Non obſtante. So Purvepante foꝛ the Hing and his Youthold, is incident 
lolelꝑ and inſeparablꝑ to the erlon ol the liing: and foꝛ this tauſe, the ac 
of Parliament held in time of Henry 3. de tallagio non concedendo, Title pur- 
veyance, Raſtal, Which bars the Hing whollyof Purvepance, is void, as it 
appears in Co. ib. fol. 69. But in all ſuch tales, although that the king man 
Dilpente with Statutes, peta general diſpenſation o2 gꝛant without Non 
obltante is void: But in things which are not incident ſolely and inſepa- 
rabl tothe perſon of the King, but belong to every Subject and may be 
levered, there an ax of Parliament map ablolutely bind the king: As if 
an act ot Parliament vo diſable ann Subjecns ofthe Ring, to tale ann land 
of his Gꝛant, oꝛ anꝝ ot his ſubjects [as Biſhops) as it 18 done by the ſta⸗ 
tute x Jac. cap. 3.) tu g2ant to the Hing, this is good; foꝛ to Gꝛant oꝛ take 
Lands oꝛ Tenements is common to every Subject: And ko? this it is not 
Proprium quarto modo, to Hings, Scilicet omni ſoli & ſemper, vide the Caſe of 
Deans and Chapters upon the Statute of 13 Elia. vide 8 R. 2. cap. 2. & 33. H. 6. 
That none ſhall be Juſtice of Aſſize, c. in the County where he was boꝛn, 
oꝛ did inhabit, and net the Ring with ſpecial Non obſtante may diſpenſe 
with this, foꝛ this belongs to the inſeparable Pꝛerogative ot the King, 
viz. his power of commandment to ſerve, &c. | 


—— 


Hill. 4. Jac. Regis. 
Ote Mich. 4. Jac. poſt Prandium, There was moved a queſtion amongſi nn commit. 
the Judges and Serjeants at Serjeants Inn, If the high Commiſſio- ſioners, if they 

ners in Eccleſiaſtical cauſcs, man bp foꝛce of their Commiſſion impꝛiſon a- have power to 

ny man, oꝛ no? Impriſon. 
irſt ot all it was reſolved by all, that befoꝛe the Statute of 1 Eliz. cap. r. 

the king might have granted a Commilſion to hear and determine Eccleſi⸗ 

altical cauſes: But then notwithſtanding any claule in their Commiſſi⸗ 

on, the Commiſſioner: aught to pꝛoced actoꝛding to the Eccleſiaſtical Law 

allowed within this realm, fo2 he cannot alter neither his tempoꝛal no2 

his Eccleſiaſtical Laws within this Kealm by his Gꝛant oꝛ Commiſion : 

Vide Caudries Caſe. 5 Report, And then could not in any tale have puniſhed 

anp delinquent by Fine o2 Impꝛiſonment, unleſs then had authoꝛity fo to 

do by A ot Parliament. Then all the queſtion reſts upon the act of x Eliz. 

which as to this purpoſe reſis upon thꝛæ bꝛanches. 

1. Such Commiſſioners have power to exertiſe, uſe, occupp, execute all 

Juriſdiction Spiritual and Eccleſiaſtical. 

2. Such Commiſſioners by fo:ce of Letters Patents have power to vi 

ſite, refo2m, &c. all Hereſieg, 6c. which by any manner of Spiritual oꝛ 

Eccleſiaſtical power, &c. can, oꝛ lawfully may be refo2med,s:c. ſo that theſe 

branches limit the Jurildiccion, and what offences ſhall be within the 

Juriſdiction of ſuch Commiſſioners, by koꝛce of Letters Patents of the 

King: And this is all, only ſuch Offences man lawfully be refozmed by 

the Eccleſiaſtical Law, - | | 

3. The third bꝛanch is, that ſuch Commiſſioners after ſuch Commiſſi- 

on delivered to them ſo authoziſed, ſhall have power and lawful authozitp 

by vertue ef this Ac. and the ſaid Letters Patents, to exertiſe, uſe, and 

execute all the P2emiſes acco2ding to the tenoꝛ and effect of the (aid Let- 

ters Patents. This bꝛanch gives them power to execute their Commiſſi⸗ 

on. But it was objected, that this bꝛanch doth not give to the Quen pow 

er by her Letters Patents to alter the pꝛocædings of the Eccleſialtical 
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Law, oꝛ gave to the Queen abſolute power by her Letters Patents to pꝛe⸗ 
ſcribe what manner of pzocedings, g2 puniſhment concerning the Lands, 
Gods, o2 bodies of the Subject; and this appears by the Title of the ac 
reſtoꝛing to the Crown the ancient Juriſdiction, fo that the intent was to 
make reſtitution, and not any innovation in p2oceding oꝛ puniſhment: 
And it was oblerved that this laſt bꝛanch gave to them power to execute 
all the 8 actoꝛding to the tenoꝛ and effect of the laid Letters Pa⸗ 
rents, lo that theſe woꝛds So authoriſed in the ſaid Letters Patents, have 
relation only to the authozitp of the Letters Patents, befoze ſpecified, 
viz. ſuch as gave to them power to viſit, refozm, redꝛels, oꝛder, coꝛreu, 
and amend, all Erro2s, Hereſies, Schilms, Abules, Contempts, and 
Enomitics whatloever ; which by ann manner of Spiritual oꝛ Ec⸗ 
cleſiaſtica] power, can oꝛ map lawfully be refo2zmed, &c. Thele are the tc- 
noꝛ and effec of the Letters Patents betoze remembꝛed: And ik ann other 
conſiruction ſhall be made, 

1. It ſhall be againſt the expꝛels Letter, Scilicet, ſaid Letters Patents. 

2. Jt ſhall be full of gꝛeat peril and inconveniente, fo2 then not only 
impꝛilonment of body, but confiſcation of Lands, Gods, &c. and ſome co2- 
po2al puniſhment map be impoled, ko2 Hereſie, Schilm, Jncontinence,&e. 
Allo power may be given to them to burn any man fko2 Hereſic,which ſhall 
be againſt the common Law of the Land. 


See Simpſon's caſe in the forty ſecond of Elix. now reported by my Lord 
Coke in 4. Inſt. 333. 


Of the Stealing of Women. 


N Ote the Statute ot 3 H. 2. cap. 12. ſtands upon a pꝛeamble and a pur 
1 view; the pꝛeamble is, where Women, as well Maids as Widows 
and Wives having ſubſtante, 8c. and ſome being Heirs apparent, &c. foꝛ 
the lucre of fuch ſubſtance, be oftentimes taken by Mil doers contrarp to 
their wills, and after married, dec. oꝛ defiled: So note theſe thꝛee woꝛds in 
the Pzeamble, Viz. 

1. Be taken, 

2. Be married, 

3. Be defiled. —— | 

The Purview is, that what perſon 02 perlons from hentefoꝛth that ta- 
keth ann woman ſo againſt her will unlawfully, viz. Maid, Wilke, oꝛ Wi- 
dow, that fuch taking, pzocuring, and abetting to the lame, and alſo re- 
ceiving the laid woman lo taken againſt her will, and knowing the ſame, 
beFelonp. And that ſuch Wil-doers,Takers,and Pꝛocurers to the ſame, 
and Keceivers, knowing the laid Offence in fozm aloꝛeſaid, be hencekoꝛth 
reputed and judged as Pꝛincipal Felons ; fo that it is not ſaid in the Put - 
view ſo taken,married,o2 defiled,but onlp ſo taken againſt their will: And 
upon this gzeat Queſtion was moved, 4 5 Phil. & Mar. in the Star-Cham- 
ber, If the Eloinment againſt her will, without marriage, o2 carnal co- 
pulation (which is intended bp this woꝛd Defiled) be Felony oꝛ no: And 
the opinion of Brook, and ſome other of the Juſtices was, that it was Fc- 
lonp ; But Sanders chief Jultice was againſt it; and afterwards,as Periam 
chief Baron did repoꝛt. It was reſolved bp all the Juſtices in the 26 Eliz. 
that luch Eloinment onip is not Felonp bp the intent of the Statute,with- 
out marriage oꝛ carnal copulation, foꝛ the miſchief was not onlp the ta- 
king, but the marriage oz the defiling, which was (as it 9 — 110 
| | zeamble 


Aurum Re- | 
ginæ. 0 _ 


* 
— —— 


Pꝛeamble) ta the diſparagement of rhe laid woman, and utter heavinels 
— — of her friends; And the Purview ought to purſue the 
milchiet. i 

Second, this woꝛd So, hath reference to the P:eamble,and all the mil⸗ 
chief contained im it. 5 

Note by the expꝛeſs Purview of the Act, the acceſſary both befoze and 
after is made pꝛincipal, &c. but by a conſtruction of the Common Law, 
they that receive the Mil⸗doers and not the women are acceſſarieg: foꝛ 
this act makes the reccivers of the women the pꝛincipals. 


Part XII. 


— 


Paſch. 4. Jac. Regis. 


Ote by the commandment ok the King, it was referred to Popham Aurum Regi- 

cheif Baron, and mplelf, what right the Queen which now is, hath, * 
and in what tales to a Night claimed by her, called Aurum Regine, that is 
to fap, Pro centum marcis argenti una marca auri ſolvend. per illum qui ſponte ſe 
obligat: Andupon conſideration had of it by a long time and vicw of all 
the Recoꝛds and Pꝛeſidents, Viz.Librum Rubrum in Scaccario, fol. 56. de Auro 
Reginæ, Where it is laid, that this is to be taken De iis qui ſponte ſe obligant 
Regi, &c. which is the foundation of this Claim: And ok a Keco2d in the 
Tower, 52 H. 3. And of a Keco2d in the Exchequer, 4 E. x. And of a e⸗ 
toꝛd in the Exchequer, Hill. 12. Ed. 3. And in the Tower in the ſame pear, 
in Rot. clauſ. Ind o Acts of Parliament, 15 Ed. 3. cap. 6. & 31 Ed. 3. cap. 13. 
and the 13 R. 2. in Turri, and divers other Pꝛeſidents and Pꝛocelſs out of 
the Exchequer in the time of R. 2. H. 4. and other Kings, until the time of 


Ft was relolved that the Queen hath right to it, but with thele limi⸗ Reſolution. 
tarions. 

1. That it ought to be Sponte by the Subject ſine coactione, fo that this 
ought to be at the pleaſure of the Subject, whether he will offer,o2 give, oꝛ 
no: And foꝛ this all ines upon Judgment, oꝛ by offer 02 fine fo? aliena- 
tion, oꝛ in any other cale where the Subject doth not do it ſponte fine ali qua 
coactione, viz. That the Ring of right ought to have it, there the Queen 
ſhail have nothing. a 

2. Iſt ought to be Sponte, ſine conſideratione alicujus reventionis ſeu intereſſe, 
That the King hath in Eſſe, in ure Coronz : And koꝛ this upon ſale oꝛ de- 
miſe of his Lands, oꝛ Wares, oꝛ Gods of Felons, Outlaws, & ſimili ca- 
ſa, koꝛ thele are Contrats and Bargains concerning the Nevenues and 
Intereſts of the King: And it cannot be ſaid in ſuch caſe that the Sub- 
Jets ſponte ſe obligant, as to purchale, oꝛ buping anp the Kevenucs o2 In⸗ 
tereſts which the King hath. 

3. It ought tobe ſponte ſuper conſiderationem, & non ex mera gratia & bene- 
volentia Subditi; Fo2 that which is of meer Gꝛate is not pꝛoperly ſaid of 
Obligation oꝛ Duty, and the woꝛds of the Keco2ds are to have De iis qui 
ſponte ſe obligant, And ſo was it oꝛdained by the King and his Council, ag 
appears by the Netoꝛd of Hill.4. E. 1. in Scaccario, &c. 

4. It ought to be Sponte ſuper conſiderationem quæ non attingat reventio- 
nem ſeu intereſſe Coronæ, in any thing which the King hath : As if the Sub- 
ject give tothe King Sponte a ſum of money foꝛ licenſe in Moꝛtmain oꝛ 
fo2 to create a Tenure of himſelt, to have a Fair, Market, Park, Chale, oꝛ 
Warren, within his Mannoꝛ, there the Queen ſhail have it: Foz the Sub- 
ject did this Sponte, and was not conſiramed ta it: And this doth not con⸗ 

cern 
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cern any Nevenue oꝛ Intereſt ot the king: But if the King hath a Fair, 


o2 Market, oz Park, oꝛ Warren, and g2ant it foꝛ a lum of monep, there 
the Queen ſhall have nothing; fo2 this was a thing in Eſſe, and parcel of 
the evenue of the Crown: and by that it appears, that foꝛalmuch as lit- 
tle o2 nothing is given in ſuch taſe where this of right is due, this is not 
now of ann ſuch value as was pꝛetended: And this relolution was re- 
poꝛted to our Soveraign Loꝛd rhe king by Popham, in the Gallern at 
Whitchall. 


OD — — — — — 
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Paſch, 5. Jac. R. 


E this lame Term it was inkoꝛmed to the King that gꝛeat wꝛongs were 
done in his Foreſt of Leiceſter in the County of Leiceſter; and in his Fo- 
2eſt of Bowland in the County of Warwick, &c. parcel of his Dutchp of 
Lancaſter : Andupon this, by warrant of the King under his Signet, all 
the Juſtices were aſſembled to reſolve certainqueſtions, to be moved con⸗ 
cerning the Foꝛeſts bp the Attoznepok the Dutchy, and the Council of the 
other part, which were Foꝛeſts and which Chales; the which being mat- 
ter in tag, the Judges could not give their reſolutions but by a wap ol di⸗ 
rection: And it was reſolved by them, that if theſe are Foꝛeſts, it will 
appear bn matter of Kecozd, as by Eyres of Juſtites of Fozeſts , Swanny- 


motes Officers of Fo2eſts, as Negardoꝛs, Agiſters, Verderoꝛs, &c. But 


the appellationof it by the name of aFozeſt inG2ants, Offices and Con 
vepances, is not any pꝛot that this is a Fozeſt in Law. 

2. It was reſolved bp all the Juſtices, that if thele are not other than 
fre Chales, and no Foꝛeſts in Law, then he who hath any Fre-hold with- 
in them, map cut his Timber and Wood gꝛowing upon it, without any 
view oꝛ licenle of ann: But ifhe cut ſo much, that there is not ſufficient foꝛ 
Covert,and to maintain the Game of the King, he ſhall be puniſhed at the 
ſuit ofthe King. And lo if a common perſon hath Chaſe in another Soil, 
the Owner of the Soil cannot deſirop all the Covert, but ought to leave 
ſufficient Covert, and ſufficient Bzoule-wod, as hath ben accuſtomed. 

3. It was reſolved, that within ſuch a Chale the Owner of the Soil by 
preſcription maphave Common fo2 his Sharp. and Warren foꝛ Conies, bn 
g2ant oꝛ pꝛeſcription: But he cannot ſurcharge with moꝛe than hath ben 
uſed, then from which, dc, noꝛ make Burrows in other places than hath 
benuled from the time of which, &c. unlels he hath Warren bp Gꝛant, and 
then he map ule it actoꝛding to his Gꝛant; but he cannot eret a new War- 
ren without Charter. . 

4. Jt was reſolved, that he who hath ſuch a Warren map lawfully 
build upon his Inheritante, within his Warren, a convenient Lodg ko 
pꝛeſervation of his Game. . 

5. Jt was ſaidbp Popham chief Juſtice, that it was adjudged in the 
time of the chief Baron 2 in the Exchequer, that a man map pꝛeſtribe 
to cut his Mod upon own Inheritance within a Foꝛeſt, although it 
was againſt the Act in the ? Ed. 1. which is in the Abꝛidgment, Title Fo- 
ꝛeſt 2 1. And this was the kale of Sellenger, foꝛ the Mod in the Fozeſt of 
Hay in the Countp of Hereford : And their realon was foꝛ this, that this 
was but a Declaration ot the Common Law, and it may be tolled by Cu⸗ 
ſtom, as Littlecon ſaid: vid. 2. Ed. 2. Title Treſpals, ſol.ↄ. in the time of Ed. r. 


' Trelpaſs 239. Plowd. Com. Dyer 72. 322 Ed. 4. cap. 7. that the Subject map 


have a Foꝛeſt: But this is intended ik he hath power to have Swainnimotts 
and Juſtices in Eyre and Fozeſters appendant to his Fozeſts. 1 
Conſuctudo 
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Conſuetudo ex rationabili cauſa uſitata privat communem legem: And it was 5 
held by ſome that this was but an Oꝛdinante, and not ann Act of Parli- 
ament. | 
gy | BY 
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one ok the Juſtices of the Gꝛand Seſſions in the County of Angleſey, doth not lie a- 
and others defendants: It was refolved by Popham and Cook chief Ju- — 2 
ſtices, the chief Baron, and Egerton Loꝛd Chantelloꝛ, and all the Court of againſt a wit- 
Star-Chamber, that when a gꝛand Inqueſt indie one of Murther o2 Felo- nes. 
np, and after the partpis acquitted, pet no conſpiracy lies foz him whois 
acquitted, againſt the Indictoꝛs, fo? this that they are returned by the 
Sheriff by pꝛoteſs of Law tomake enquiry of offences upon their Gath, 
and it is foꝛ the ſervice of the Ring and the common-wealth. And as it is 
laid in the 10 Eliz. 265. thep are compellable to ſerve the Law, and the 
Court; and their Jndictment oz Verdict is matter of Kecozd, and called 
veredictum, and ſhall not be avoided bp ſurmiſe 02 ſuppolal, and no attaint 
lies. And foꝛ this reaſon they ſhall not be impeached, fo2 ann conlpiracy 
82 pꝛactite, betoʒe the Indi ment: Fo2 the Law will not ſuppoſe anꝝ unin⸗ 
different, when he is [woz2n to ſerve the King : And with this agzees the 
Boks in 22 Aſſ. 77. Aſſiſe. p. 12. 21 Ed. 3. 17. is H. 6. 19. 47 Ed. 3. 17. 27 H. 8. 2. 
E. N. B. 115 a, But it is otherwiſe ofa Witneſs ; fo2 if he conſpire out of the 
Court, and after ſwear in the Court, his Oath ſhall not excuſe his conſpi⸗ 
racy befoze ; fozhe is a pꝛivate perſon, p20duced by the party and not re⸗ 
turned by the Sheriff, who is an Officer lwoꝛn, and the Juroꝛs are lwon cp 
in Court as in different perſons : And the Law 9 every Ju⸗ Y ETD 
roꝛ will be indifferent when he is [won ; Noꝛ will the Law admit p2of a- 
gainſt this pꝛeſumption. T | 
2. It was reſolved, that when the party indiced is convict of Felony 
bp another Jurp upon Not guilty pleaded, there he never ſhall have a Writ 
ol Conſpiracy, but when the party upon his arraignment is Legitimo mo- 
do acquietatus : But in the tale at the Bar, the Gꝛand Jurp who indicted 
one William Price fo2 the murther of Hugh ap William, the Jurp who upon 


Not vilty pleaded. conviced him, were charged weh mann amber {02 
Conſviracyagainifhim.andindiaed nb conviced,which nee 
ver ſeen beloꝛe; foꝛ if the partp ſhall not have a Conlpiracp 
againſt the Jndictozs, when the Pꝛiſoner is acquitted upon his Jndic- 
ment; à wulto fortiori when he is lawfully convice, he ſhall not charge nei⸗ 
ther the Gꝛand Inqueſt by whom he was indicted, noꝛ the Jurp who, = 1p: f 
found him guilty : Foꝛ the Law in ſuch caſe doth not give anp Attaint, foꝛ 
this that he was indicted by the Oath of twelve men at the leaſt, and 
foundguiltp bp twelve. And in thele Caſes, the King is the lolepartp ti 
the p2oceedings againſt the P2iſoner : But on the ſide, when a Ju⸗ 
rp hath accquitted a Felon o2 Traito: againſt mantel; put, there thep 
map be charged in the Star-Chamber fo2 theix par! mani⸗ 
eſt O firf, Ne maleficia remanerent impunita, And it will be a 
caule of infinite on and occaſion of perjurp and ſmothering of gꝛeat 
Offences,if ſuch averments andſuppolals ſhall be admitted after oꝛdina⸗ 
ry and judicial pꝛocæding: And it will be a meang Ad deterrendos & de- 


trahendos juratores a ſervitio Regis. 


N this E] Term between Rice ap Evan ap Floyd, andRichard Barker, Conſpiracy 
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3. It was reſolved that the ſaid Barker who was Judg of Aſſiſe, and 
gave judgment upon the verdic of death, againlt the laid W. b. and the 
Sheriff who did crecute him attoꝛding to the laid Judgment, noꝛ the Ju⸗ 
ſtices of Peace who did examine the Offendo?, and the Witneſſes to? p: 
of the nuirther bekoꝛe the Jndictment, were not to be d2awn in queſtion, 
in the Star-Chambcr, fo? anp Conſpiracy, no2 ann witnels, noꝛ anp other 
perlon ought to be charged with any Conſpiracp in the Star- Chamber, 02 
elſe where, when the party indicted is convicted oꝛ attaint ok Murther oꝛ 
Felony : and although the Offender upon the india ment was acquitted, 
net the Judg, be Judg of Aſſize, oꝛ a Juſtice of Peace, oꝛ any other Judg, 
veing Judg by Commiſſion and of Xecoz2d, and {won to do Juſtice, can⸗ 
not be charged foꝛ Conlpiracy, foꝛ that which he did opcnlp in Court as 
Judg oꝛ Jultice of Peace : And the Law will not admit any pꝛok againſt 
this vehement and violent pꝛelumption ok Law, that a Juſtice ſwoꝛn to 
do Juſtice will do injuſtice, but if he hath tonlpired beloꝛe out of Court, 
this is extrajudicial, but due examination ot Cailles out of the Court, and 
enquiring bp teſtimonies & ſimilia, is not anp conlpiracy,fo2 this he ought 
to do; but ſuboznation of Witneſſes, and falle and malicious pꝛoſecuti⸗ 
ons out of Court, to ſuch whom he knows will be Indictoꝛs, to find any 
guilty, &c. amounts to an unlawkul Conlpiracy. 3 

And if Necoꝛds are of lo high a nature, that foꝛ their ſublimity they im 
poꝛt verity in themſelves; and none ſhall be received to aver any thing a⸗ 
gainſt the Nicco2d it ſelt. And in this point the Law is founded upon g2eat 
reaſon, koꝛ if the Judicial matters of Kieco2d ſhould be dꝛawn in queſtion, 
by partial and ſiniſter ſuppolals and averments of Offenders, oꝛ any on 
their behalf, there will never be an end ol Cauſes:But Controverſies will 
be infinite, & intinicum in jure reprobatur: And ko? this it is adjudged in the 
47 Ed. 3. 15. That a Judg who hath a Commiſſion, viz. That is of Necoꝛd, 
ſhall not be charged in Conſpiracp ; which is to be underſtood of what he 
did in Court, fo2 the reaſons and taules atoꝛeſaid: And with this ages . 
the Book, 21 Ed. 4. 67. & 27 A. pl. 12. And the reaſon is fo2 this, that the 
party is acquitted ; and the accuſing ſtands with the Necoꝛd: And acco2- 
dingly was the Law taken in this tale: But in a Hundzed Court, oꝛ o⸗ 
ther Court which is not of Aecoꝛd, there averment may be taken againſt 
their pzocedings, fo2 that it is no other than matter in Paiis and not of He- 
toꝛd; as it appears in the 47 Ed.3.15. Alſo one ſhall never aſſign fo2 Erro2 
againſt that which the Court doth as Judges, as to ſay that the Jury 
gave Verdict fo2 the Defendant, and rhe Court did enter it fo2 the Plain- 
riff, oꝛ to ſap that the party wholevied the Fine was dead befoze the Fine 
was levicd, o2 ſuch like; . Vide 1 H.6. 4. 39 H.6. 52. 7 H.7. 11 H.7. 28.1 Mar, 
Dyer 89. But ina Wait of kalſe Judgment, the Plaintiff ſhall have direc 
averment againſt that which the Judges in the inkerioꝛ Court, have done 
as Judges, Quia Recordum non habent, and with this acco2ds 21 H. 6.34. 
And as a Judg ſhall not be dzawn ingueſtion in the Caſes afo2eſaid, at 
the ſuit of the parties, no moze ſhall he be charged in the ſaid Cales befoꝛe 
any other Judg at the ſuit of the kung: And fo2 this in the 27 AM. pl 18, 
One was mdicted and arraigned at the ſuit of the King,as he was a Ju⸗ 
ſtice of Oyer and Terminer,where certainperſons were indicedof Treſpaſs 
befoze him, he made an entry ol Kecozd, that they wereindictedof Felony : 
and it was adjudged that this Jndicment was againſt the Law foꝛ this, 
that he was a Juſtice by Commiſſion, and that is of Keco:d : And this 

ꝛeſent act ſhall be to defeat the Necoꝛd, hoc eſt, to aver againſt that which 


he did as Judg of Keco2d, which cannot be bp the Law, vide 27 Aſſ. pl. 23. 


2 R. 3. 9. 28 Aſſ. pl. 2 1. 9 H. 6. 60. And it was laid, that it was the caſe of one 
Nudigate, who as a Juſtice of Peace had recoꝛded a fozce upon a —_ 
Bick 
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wzich he did as Judg upon fiecozd; anda Bill was exhibited againſt 
him inthis Court, toꝛ this, that he had kalſeln made a Necoꝛd, where in⸗ 
dd there was not ann oꝛce: And by the opinion of Catiyn and Dyer, chiet᷑ 
Juſices, it was reloibed, that, Chat thing that a Judg doth as Judg of 
Neto:d, duggt not to be dꝛalon in Queſtion in this Court. 


ate well, that the laid matters at the Var were not examinable in 
the <tar-Chamber: And foꝛ this it was oꝛdered and decreed by all the Court, 
that the lato Bill without anp anlwer to it, by the ſaid kichard Barker ſhall 
be talien oft the ile and tantelled, and utterly defaced: and it was agꝛed, 
that inſomuch as the Judges of the Realm have the adminiſtration or 
Juſtice under the King to all his Subjects, they ought not to be dꝛawn 
tuto Queſtion foꝛ ann luppoled coꝛruption, which extends to the annihi⸗ 
lating ot a ſiecoꝛd, oꝛ of am judicial pꝛoca dings befoze them, oꝛ tending 
to the llander ok the Juſtice of the King, which will trench to the ſcandal 
of the ling himlelt, except it be befoze the Ring himſelf; foꝛ then are only 
to make an account to God and the King, and not to anſwer to any Sug- 
geilion in the Star- Chamber; fo2 this would tend to the ſcandal and übver⸗ 
ſion of all Juſtice. And thole who are the moſt ſincere, would not be free 
from continual Calumntations, foꝛ which reaſon the Orato? ſaid well, 
Invigilandum eſt ſemper, multæ infidiz ſunt bonis. 

And the realon and caule why a Judg, fo2 anp thing done by him as 
ludg, by the authority which the King hath committed to him, and as ſit⸗ 
ting in the [cat of the King (concerning his Juſtice ) ſhall not be dzawn in 
Queſtion befoze any other Judg, foꝛ any ſurmiſe of coꝛruption, except be⸗ 
foe the King himſelf, is fo2 this; The king himſelk is De jure, to deliver 
Juſtice to all his Subjects: And foꝛ this, that he himſelf cannot do it to 
all perſons, he delegates his power to his Judges, who have the cuſtody 
and guard of the kings Oath. : 

And foꝛaſmuch as this concerns the honour and conſcience of the King, 
there is gꝛeat reaſon, that the Kinghimlelf ſhall take account ok it, and 
noother. 

. Thorp who was dꝛawn in queſtion foꝛ coꝛruption, befoze Commilſ⸗ 
ſioners, was held againſt the Law, and upon that he was pardoned; and 
it is contatned in the lame NRecoꝛd, Quod non trahitur in exemplum. vide 
the concluſion of the Oath of a Judg. vide the Chzonicle of Stow 18 Edw. 
3.312. i 


* 


Note, Thomas Weyland Chief Julticeof the Common-Bench, Sir Ralph 
Hengham Jultice of the Kings Bench: and the other Juſtices were ac- 
cuſed of Bꝛibern and Coꝛruption, and their Cauſes were determined 
in a where lome were baniſhed, and ſome were fined and im- 
ziloned. | 

" vide 2 Ed. 3. fol.27. That the Juſtices of Trayl- Baſton (ſu called fo2 their 
fummary p2ocxding) were in a manner Juſtices in Eyre: And their au- 
thozitp was founded upon the Statute of Ragman, which you map ſe in 
the old Magna Charta. Vide the foʒm ot the Commiſſion of the Trayl-Bafton, 
Hollingſhed, Chron. fol. 3 12. And note, it appears by the ſaid ident and 
Chꝛonicle, that the Aing did examine the toꝛruption ok his Judges beloꝛe 
hauſelf in the Parliament, and not by foꝛte of any Commiſſion. 


% 
Abſurdum eſt affirmare, re credendum eſſe non Judici. 
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Oath x Part XII. 


26 Officio, 


An Oath before an Eccleſiaſtical Judg Ex officio. 


The Ordinary NI Ote, Paſch. 4. Jacobi, In the time of the Parliament the Loꝛds of the 
cannot enforce | N} Council of Whitehall, demanded of Popham chief Juſtice, and my ſelf, 
2 man to un upon motion made by the Commons in Parliament, in what tales the Oꝛ⸗ 


1 5 "es 
ON diary may examine anp perſon Ex officio upon Oath ; and upon god con- 


fi:io. ſideration and view of our Boks, we anlwered tothe Lo2ds of the Coun⸗ 


til at another day in the Council Chamber. 


1. That the Ordinary cannot conſtrain any man Eccleſiaſtical, or Temporal, to 
ſwear generally to anſwer to ſuch Interrogatories as ſhall be adminiſtred unto them, 
but ought to deliver to him the Articles upon which he is to be examined, to the 
intent that he may know whether he ought by the Law to anſwer to them: And 
ſo is the ccurſe of the Star-Chamber and Chaneerp 3 The defendant hath the 
Copy of the Bill delivered unto him, or otherwiſe he need not to anſwer to it. 

2. No man Eccleſiaſtical or Temporal ſhall be examined upon ſecret thoughts 
of his heart, or of his ſecret opinion: But ſomething ought to be objected againſt 
him what he hath ſpoken or done: No Lay-man may be examined Ex #fficio, ex- 
cept in two cauſes, and that was grounded upon great reaſon : for Lay-men for the 
moſt pert are not lettered, wherefore they may eaſily be inveigled and entrapped, 
and principally in Hereſie and Errors: And this appears by an Ordinance made in 
the time of Ed. 1. Title Prohibition. 

Raſtal, the woꝛds of which Oꝛdinante are, And Srod non permittant, quod, 
aliqui Laici in balliva ſua in aliquibus locis conveniant, ad aliquas recognitiones 
per juramenta ſua faciendas,nifi in canſis Matrimonialibus & Teſtamentariis, And 
the reaſon that the Eccleſiaſtical Judg ſhall examine them in theſe two Caſes, is 
for this; that Contracts of matrimony, and the Eſtates of the dead are many times 
ſecret: And they do not concern the ſhame and infamy of the party, as Adultery, 
Incontinency, Uſury, Simony, hearing of Maſs, Hereſie, &c. 


And koꝛ this cauſe in thele caſes and ſuch like, the Eccleſiaſtical Judg 
ought not to examine Partem ream, upon their Oath:ſoꝛ as a Civilian ſaid, 
that this was Inventio Diaboli ad deſtruendas miſerorum animas ad infernum: 
And in the Kegiſter, ol. 36.6. There is a Pꝛohibition in this fo, Pracipi- 
mus tibi quod non permittas quod aliqui laici ad citationem talis Epiſ. aliquo loco 
conveniant de cætero ad aliquas recognitiones factas vel ſacramenta præſtanda(the 
one is the expoſition of the other) niſi in cafibus matrimonialibus & teſtamen- 
tariis: And there is an attachment upon it, Pone per vad. talem Epiſc. quod 
ſit coram Juſticiariis noſtris, &c. oſtenſurus quare fecit fummoneri, & per cenſuras 
Eccleſ. diſtringi laicas perſonas vel laicos homtnes & ſæminas ad comparendum 
coram eo ad præſtandum juramentum pro voluntate ſua ipſis invitis, in grave Co- 
ronæ præjudicium & dignitatis noſtræ Regiæ, nec non contra conſuetudinem Reg- 
nĩ noſtri: Et habeas ibi Nomina plegiorum, &c. Teſte, &c. by which it doth ap- 
pear that this was not onlp againſt the ſaid Oꝛdinantce, but alſo againſ 
the cuſtomof the Kealm,which hath been time out of mind, but allo in pꝛe⸗ 
judice of the Crown and dignitpof the King: And with this agzes F. N. B. 
fol. 41. And Vide the caſe repoꝛted by the Loꝛd Dyer(but the tale is not pꝛin⸗ 


Note the deli- ted) Trin. 10. Eliz. one Leigh an Altto2nep of the Common pleas, was com- 


very ourofPri- mitted to the Flet bp the high Commiſſioners, in a tauſe Eccleſiaſtical, fo2 
ſon,wasbecauſe thig that he had been at Mals, and refuſed to {wear to certain Articles to 
_—— be p2opoled to him. And although in ſuch caſe, Eccleſiaſtical Juriſdiction 
power to im- ig laved bp the Statute ol 10 Eliz. pet then ought not in ſuch caſe to exa- 
priſon, ſee 2 mine upon his Oath: And hereupon he was delivered by all the Court ol 


Loſt. 333. Common Pleag upon the return ol the matter upon a habeas corpus. mn 
nd 
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Zund in Mich. 18 Elz. Dyer to. 175. in Hinds caſe, who would not ſwear 
Comm iſſionariis Ecclet. ſuper articulos pro uſura, & ea de cauſa commiſſus eſt Ga- 
viz de e Fleer, He Mas delivered by Habeas corpus per totam curiam, This 
aug Was bertauſe then could not impꝛiſon. 

Vide le Statute. 2 5 H. S. cap. 14. Which 1s derlaratoꝛp as to this point: It 
Wandern not with tie rin ht oꝛder Br Juſtice noꝛ god equity, that ann per- 
tan BHO he convig and put to the lols of bis life, god Name, oꝛ Gods, 
unersit were by due acculation, and Wituciles, oꝛ by pꝛeſentment, ver⸗ 
Dc, emf Hon, oꝛ pꝛocels of Out⸗ſawꝛn, xc. Ind it is not reaſonable that 
aum OzBinarp, upon iulpition tonceived ok his own fantaſic, without due 
arculatton nm pꝛehzutment, ſhould put ann Subject of this tical in inka⸗ 
mu and flander ol Hereſte, to the peril ot ius, o ot god Name, oꝛ Goods; 
(Et paulo ante) the moſt expert and beſt {corned man of this Healm, dili⸗ 
Aelitip laning wait upon himleif, cannot cſchew and avoid penalty and 
danger, &c. and if ke ihauld be examined upon luch caytious futercoga- 
toꝛieg, aa is and hath been actuſtomed to be miniſtred by the Oꝛdinarics 
of this calm, in caie where then will fulpert ann man of Hereſie: And 
hig was the Judgmenc of all the laid Parliament, ſe F. N. B. Juſtice of 
Peace 72 Lamb. in his Juilice of Peace 338 Crompt. in his Juſtice of 
Peace 36 6. In all which it appears that if any be tompelled to anſwer 
upI his Cath, wiere he ought not by the Law, that this is oppꝛeſſion 
4113 huniihable befaꝛe a Juſtice of Peace, a Juſtice of Aſſize, &c. Fo2 this 
is an Article of charge; is enquire of all Oppzciſions: And as to that 
which mas 98Z3<ecd, that to? a very i9ny time, divers had been examined 
upan Dat in Ecclc ſiaſtical Courts: As to this it was anſwered, that it 
migijt ver well be, and not againſt Law, foꝛ the woꝛds of the Treatile oꝛ 
Oꝛdiuance, and of the Negiſter, are, Contra voluntatem eorum, &c. So that 
il any allen? to it, and take it without exception, that is not Contra volun- 
tatem corum, hut ta enfa2ce any to take it, who ought not to take it by the 
Law. is a gꝛeat oppꝛeſſion: But ik any perſon Eccleſiaſtical, be charged 
with any thing which is puniſhable by our Law, as foꝛ uſury, there he 
hall not he cramined upon Oath, foꝛ this, that his Oath is evidence a⸗ 
gainſt him at toc Cammon Law, and to do it incurs the penalty of the 
Statute, but witneiſes man be cited to teſtifie, Regiſter, title Conſult. F. N. B. 
53 d. Allo by the Statute 2 H. 4. cap. 15. it ig pꝛobided, that Dictus Dioce- 


= & <Dacn — — — 


— —— ʒ̃ᷓʒ- — N—— —-—: —-½ ——— 


{inus per fe vel per Commiſſarios ſuos contra hujuſmodi perſonas, &c. Et ad om- 


ne juris effectum, publice & judicialiter procedat & negotium hujuſmodi, &c. ter- 
minet juxta Canonicas functiones, Which words, Juxta Canonicas functiones 
gives them power top2oced accoꝛding to their Canons, and excludes the 
Common Law, and by pꝛetext of this in the caſes mentioned in the ſaid 
Act, thep examine as well Lay-people as Clerks, upon their Oaths con- 
cerning Hereſie, erroneous opinions, &c. mentioned in the ſaid act in the 
Neign of H.4.H.5.H.6. Ed. 4. R. 3. H.7. unto the time of the ſaid act of 25 H. &. 
and fo2 this in the Keign of H.8, no2 in the Gieign of Ed.6. no Lay-man 
was examined upon his Oath, except in the ſaid two Caſes of Matri⸗ 
mony and Wills: But in the Keign of Queen Mary, this Att of 2 H.4. 
was revived, and then all the Wartprs who were burnt, were examined 
upon their Oaths : And afterwards by the 10 Eliz. the ſaid Act of 2 H. 4. 
is repealed, by which the Common Law is in full fozce and effect : And 
ic2 this cauie all the pꝛetence of poſſeſſion and p2actice which the Eccleſia⸗ 
ſtical Courts have had, is ſtrongly anlwered by this which hath ben ſaid, 
that the woꝛds of the laid Treatile and Negiſter are; Contra voluntatem eo- 
— OI thoſe who have ſo taken it, have aſſented to it, and that ſtands 
5 Law. 
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Mat. Paris 225; 
226, 227, &. 


Note, that Ring John aftcr he had murthered his J2cphew Arthur, and 
Niece Ellenor, the Iſſues of his elder Bꝛother Gettrey, after he had loſt 
Normandy, Aquitaine, and Anjou, after that his Commons fo2 unjuſt vera- 
tion diſobeyed him, his Nobles revolted from him, the Clergy oppꝛeſſed 
by him, and that he ſiwd excommunicated bp the Pope, and his liingdom 
interdiged, he fo2 his pzotecion gꝛanted by his Charter of 13 Mail Anno 
Regai 14. ſubmitted himlelf to the obedience of the Pope: And after in the 
fourtcenth pear of his Neign, as one deſtitute of all luctour and laketp, 
and from day to day in fear to loſe his Crown, by another Charter he re- 
ſigned hig Crown and icalm to the Pope Innocent, and his Succeſſoꝛs, by 
the hands of Pandolph his Legate, and took it of him aggin to hold of the 
Pope, which was utterlp void, foꝛ this, that the Dignity is an inherent, 
inſeparable to the opal Blood of the King, and delcendable to the next of 
blod of the King, and cannot be transferred to another, no moze than a 
Duke, o2 Earl, oꝛ Baron, oꝛ other Dignitp may transfer over their Dig- 
nitp, fo2 theſe are incidents inleparable : Allo the Pope was an Alien 
bozn, and therefoze was not capable of Inheritance within England: By 
colour of which ſubmiſſion and reſignation, the Pope and his Succeſſo2s 
exared g2eat ſums of the Clergy andLaitp of England, pro commutandis 
pœnitentiis, tu maintain the height and dignity of the Pope. And foz the 
better inriching ol the Coffers of the Pope, Pope Gregory the Ninth ſent 
Otho Cardinalis de carcere Tulliano, into this Realm, when there was indig- 
nation betwirt UH. 3. and his Nobles, to collex money fo2 the Pope, who 
did collec infinite ſums of money, ſo that it was ſaid of him, Quod Lega- 
tus ſaginatur bonis Angliz, which Legate held his Council at London, Anno 
Dom.1237. & 22 H.3. And fot the better finding out Offences which 
ſhould be rcdeemed with money, he with the aſſent of the Biſhops of Eng- 
land there aſſembled, made divers Canons, amongſt which one was Jusju- 
randum Calumniæ in cauſis Eccleſiaſticis cujuſſibet, & de veritate dicenda in ſpiri- 
tualibus quoque ut veritas facilius aperiatur & Cauſæ celerius determinentur Sta- 
tuimus de Cætero præſtari in Regno Angliz ſecundum Canonicas & legitimas San- 
ciones, obtenta in contrarium Conſuetud ine non obſtante, &c. 


By which Canon, it appears that the Law and Cuſtom of Englard was 
againſt this examination ot᷑ the party Defendant upon his Oath, fo? it 


is (aid Statuimus de Cætero præſtari in Regno Angliæ, ſo that this was a new 


Law, and took its effect De cætero. 

2. Obtenta in contrarium Conſuetudine non obſtante. And this very well 
agrees with the Regiſter and the laid Treatiſe De Regia prohibitione, and 
the other Authozities, That the Law and Cuſtom of England was, that 
Tap people in criminal cauſes, be they Eccleſiaſtical oꝛ Tempoꝛal, ſhall 
not be examined upon their Oath (only in caules matrimonial and teſta⸗ 
mentarp) otherwile it is of Clerks, as is afoꝛelaid: And foꝛ this, that it 
appears bp the laid Canon it ſelf, that this was againſt the Law and Cu⸗ 
ſtom of England, whence it follows that this Canon ſhall not bind, fo? 
that the Law and Cuſtoms of England cannot be changed without an Ac: 
of 1 fo2 this, that the Law and Cuſtom of England is the In- 
heritance of which he eannot be dep2ived without his aſſent in Parita- 
ment: And it appears in Linwood, cap. jure jurandi, fol. S. . That Boni- 
ſace Biſhopok Canterbury, An. 1272. & 57 H. 3. a little befoze the death of 
that Ring, made this Canon, Statuimus quod Laici de ſubditorum peccatis & 


exceſſihus corrigendis per prælatos & judices eccleſiaſticos inquiratur ad præſtan- 


dum de veritate dicenda ſacramentum per excommunicationis ſententias. Si opus 
ſuerit compellantur impedientes, vero ne hujuſmodi juramentum præſtetur per in- 
terdict.eſt excommunicatio ſententia arceantur. In which Canon, it is to be 
| oblerved, 
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ovlerved, that this extends to Lap⸗pcople; Fo?2, as appears, the Eccle- 
ſiaſtical Judg man examine thoic of the Clergy upon their Oaths ; And 
note, Linwood cap. jure jurando, fol.6. littera E.faith fo, Hæc dicitur cauſa edi- 
tionis hujus Statuti, viz. Prælati Eccletiaſtici procedebant ad inquirendum de crimi= 
Dibus & exceſſibus ſubditorum ſuorum, & laici (nota hic) ſuffulti poteſtate domi- 
norum Jemporalium in hujuſmodi inquiſitionibus noluerunt jurzte de veritate di- 
cenda. ä 

Note well what the cauſe was, why Tay-pceople refniſcd to be examine 
fo2 Crimes and Extels. : 

2. It appears, that the Judges of the Common Law, by their Pꝛo⸗ 
hibition did interdict, & c. as it appears by the Kegiſter and the other au⸗ 
thoꝛtties, in the time of Ed. 1. and other Kings, Jncroachments were 
made upon the Subjects which are here called Impediments, but now the 
Canon fatth, Impellat. : : 

3. That where bp the Law they may examine Lay-people upon their 
Oath, In cauſis matrimonialibus & tettamentariis: Here Boniface makes this 
Canon to extend to Peccata & exceſſus, which Canon was utterly againſt 
the Law and cuſtom of England. In like manner another was made by 
him at the lame time, Linwood cap. de benef. fol. 23 1. which Canon being 
made dircitiy againſt the Judges, who did award Pꝛotels againſt them, 
if they did impoſe anp pecuntarn pain: And ibits them the Judges 
without fear of cxcommunication, the Canon being againſt Law, p2oht- 
bits them notwithſtanding this thundꝛing ot Excommunication in all a- 
ges. And the [cope and purpoſe of the ſaid on was to perplex the 
Subjects, and to enrich themſelves by puniſhment pecuntary : And this 
is declared by ad of Paritament made 9 Ed 2. called Articuli Cleri. Si 
. Pœnam pecuniariam alicui pro peccato, &c. Regia prohibitio lo- 
cum habet. 
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N Ota, The Law fo regards the Weal-publick, that although that the _— publi- 
1 V King ſhall have the Suit ſolelp in his name foꝛ the redꝛels ok it, pet 
by his pardon he cannot diſcharge the Offender, koꝛ this, that it is not on- 
ln in pꝛejudice of the King, but in damage of the Subjects: foz the avoi- 
ding of infinite Suits they cannot have pꝛivate actions, and foꝛ that rea- 
ſon the Suit is given to the King, not onlp foꝛ himſelt, but alſo foꝛ all his 
Subjecs, as if a man ought to repair a Bꝛidg, and fo? default of repa- 
ration it falls into dccap ; in this caſe the Suit ought to be in the name of 
the King, and the King is ſole party to the Suit, but foꝛ the benefit of all 
his Subjects. And ko? this, ik the King pardon xt, pet the Offence re⸗ 
mains; and in ann Suit in the name of the King, wo a ary of it, the 
Offender ought (notwithſtanding the pardon) to malte and repair the 
Bꝛidg foꝛ the benefit of the Weal-publick, but peradventure the pardon 
thall diſcharge the Fine koꝛ the time paſt : And with this agzees, 37 H. 6. 
4.6. Plow. Com. in Nicols tale 487. where the woꝛds of the Law are; Ik a 
Bꝛidg oꝛ a High-way is repairable by the Subject, and is in decap, the 
pardon of the King ſhall not excuſe him which ought to do it,fo2 this, that 
the other Subjects of the Ring have intereſt in it. But note, if the par- 
dan in {17% calc ſhall diſcharge the Fine, but onlp fo! the time befoze the 
parvon: But fo2 the time after the pardon, without queſtion the Offen- 
der koꝛ his dekault ſhall be fined and impꝛiſoned, the fame Law, & a multo 


fortiori 
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tortiari in tale of Dcrpoptuation ; fo: this is not onip an Ottence again! 
the King, but againũ all the Nealm, foꝛ by this the Hicaim 18 inktebied. 
Idle and diſſolute people which are Enemies to tie Cammon wealth a 
bound : And foꝛ this caule Oepopulation and diminution or Subjects 77 
a gzeater milance and offence to the Weal⸗publick, than the hindꝛante ei 
the Subjects in their god and caſie paſſage by any Budg oꝛ High-way : 
And for this, notwithifanding the pardon of the King, he ſhall ke bound 
to re⸗cdiſie the houſes of Hus bandꝛn which he Hath depopularced, but per 
adventure fo2 the time betoze the pardon he ſhall not be fined, but toꝛ the 
time atter without doubt he ſhall be fined and impꝛiſone d, fo2 the Offener 
it [cif cannot be pardoned, as in the calc of a Bꝛidg oꝛ High⸗ wan; Quia 
eſt malum in ſe ; But this continues as to the Fine and Impꝛiſonment at 
all times after the Pardon: But the penalty inflicted by the Statute tha! 
may be diſcharged, Quia prohibitum. Vide 3 Ed. 3. tit. Aſſ. 443. Where a1? 
Abbot was bound to repair a B2idg by Preſcription, and after the Ring 
by his Charter diſcharged him, which Charter was allowed in a Quo war- 
ranto. And alter the Abbot was indicted at the Suit of the King, toz de 
fault of reparationof the ſaid Bꝛidg, and he pleaded the ſaid Charter and 
allowance: And notwithſtanding it was adjudged that he ſhould repair 
the laid Bꝛidg, to? this, that although the Suit be in the name of the Ring 
foꝛ the Olffente, net the King cannot diſcharge it, fo? this, that it ſhall be 
no pꝛejudice and damage of his Subjects: But when rhe Ring chargeth 
his Subjects foꝛ the making ol a Bꝛidg, oꝛ Cauſe, o: Wall, &c. there the 
Ring may diſcharge int Pontage, Wurage, cc. But when one ig bound 
by Pꝛeſcript ion 62 Tenurk,&c. to repair a Bꝛidg, &c. there the zug can⸗ 
not dilcharge it. And all this appears in the laid Soli. ; 


And note, It᷑ one be bound to the King in a liccognizance fe2 to keep 


2s. per Forteſ-· the Peace againſt one, and other the Liege people of the Ling ; in this cate 
cue, &c 16 Ed. 3. the King,beto2e the Peace b2okien cannot pardon and releaſe the Nctogni⸗ 


grant 53. 


Commiſhons. 


zance, as it is agꝛæd in 11 H.4. 43. 37 H.6.4. 1H.7. 10. And the realon 
18, although the Netognizance be made to the Ling ſolely, net inaſmucn 
as this is made foꝛ the benefit and lafety ol the Subjecs of the Hing, in 
ſuch cale it cannot be dilcharged. 

Mote, no licence can be made to do any thing that is Malum in ſe, but Ma- 
lum prohibitum, 11 H. 7. 11. 3 . 7. 39 H. 6. 39. 


Trin. 5. Jacobi. 


N Ote, Commiſſions in Engliſh under the Gꝛeat Seal were directed to 
divers Commiſſioners within the Counties of Bedford, Bucks, Hun- 
tington, Northampton, Leiceſter, and Warwick, to enquire of divers Articles 
annexed to it: And the articles were alfo in Engliſh,to enquire of Depo⸗ 
pulationof Houſes, converting of arable Land into Paſture, c. But the 
Commiſſioners ſhould not have any power to hear and determine the laid 
Offences, but onlp to enquire of them: And by colour of the ſaid Com 
miſſions, the ſaid Commiſſioners took many Pꝛelentments in Engliſh, 
and did return them into the Chancery, and after, - Scil. Trin. 5. Jac. it was 
reſolved bp the two chief Juſtices, and by Walſmley, Fenner, Velverton, Wil- 
liams, Snigg, Altham, and Foſter, that the ſaid Commuiſions were againſt 
Law fo2 thze cauſes, . 
1. F92 this, that then were in Engliſh, -. n 
| : 2. Fo: 


— 
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2. Fo? that the Offences enquirable were not certain within the Com- 
miſſion it ſelt, but in a Schedule annexed to it. 

3. Foꝛ this, that it was onlp to enquire, which is againſt Law, fo2 by 
this a man map be unjultlp accuſed by Perjurp, and he ſhall not have any 
remedp, foꝛ this, that it is not within the Statute of k Eliz. &c. Allo the 
party map be defamed, and ſhall not have any traverſe to it, ſuch a Com- 
miſſion may be only to enquire of Treaſon, Fclonp g2anted, &c. And no 
luch Commiſſion ever was ſen to enquire only. 

At the Common Law, Aſſiſes were not taken but befoze Juſtices in 
Eyre (Who fit virtute Brevis, cverp feventh pear, vide Britton to). 1. and Bra- 
cton lib. 5. & 11.) oꝛ in the Common Pleas: And this being a gꝛeat mole- 
ſation and trouble to the Necognitoꝛs of Aſſiſe, which W2ir to2 the moſt 
part was in uſe, foꝛ the eaſe of the Country, and expedition of Juſtice; 
It was pꝛovided by Magna Charta, cap. 12. Quod recognitiones de nova diffcti- 
na, & de mor. de anceſtor, non capiuntur niſi in ſuis Comitatibus, & hoc modo: 
Nos, vel (ũ extra regnum fuerimus) Capitales Juſticiarii noſtri mittent juſticiarios 
noſtros per unumquemque Comitatum ſemel in anno, qui, &c. capiant in Comita- 
tibus illis Aſliſas pred ictas. And after was the Statute of Weſtminſter 2. c. 30. 
made, and by this it is pꝛovided, Quod aſſignentur duo Juſticiarii jurati, co- 
ram quibus & non aliis capiantur aſſiſa, &c. ad plus per annum. By which Ack, 
Juſtices of Niſi prius were conſtituted of other Pleas, as well of one 
Bench as the other, Coram quibus Juſticiariis & ſocietate ( viz.) Coram duobus 
Juſticiariis vel uno milite, &c. And by the ſame act the Juſtices of Niſi prius 
have power to give judgment, &c. in Aſliles of Darrain pꝛeſlentment, and 
Quare Impedit, then came the Statute of 21 Ed. 3. De Finibus, cap. 3. and pꝛo⸗ 
vided Quod inquiſitiones & recognitiones capiantur tempore vacationis, general⸗ 
Ip betoze aliquo juſtic ĩario de utroque banco, coram quibus placitum deduct. tuerit 
aſſociat. ſibi, &c. And after by the Statute of York, cap. 3. It is pꝛobided, 
that in plea of Land the Niti prius ſhall be taken beloꝛe one of the Juſtices, 
where the Plea, &c. and Chapter 4. That no other Pleas moved by At- 
tachment, oꝛ diſtreſs ſhall be taken befoze ann Juſtice, either of the one 
Bench oꝛ the other generally, be the — beto2e them oꝛ not, &c. by the 
Statute 14 Ed.3. cap. 15. Niti prius map be talicn in any Plea, real oꝛ perſo⸗ 
nal befoꝛe two, fo that the one be a Jullice of the one Bench, o2a chiet 
Juſtice, oꝛ a Serjeant\wom. _ 

By the Statute De finibus, cap. 3. Juſticiarii ad aſſiſas capiendas aſſignati de- 
liberant Gaolas in Comitatibus illis fave infra libertates quam extra de prifonariis 
quibuſcunque, Vide le recitat. del Statute of 28 Ed. 1. de appellatis, which retites 
the Statute de felonia, & but not that Felony includes Treſpaſs in anci⸗ 
ent time, vide Stamf.57. The Statute of 3 H.3. cap.7. gives power to Ju⸗ 
ſtices of Aſſiſe to hear and determine Treaſon, concerning falle an : 
The Statute of 14 H.6. cap. 1. pzovides that Juſtices of Niti prius have 
power in all the cales of Felonp and Treaſon to give their Judgment as 


well where the party is accquitted of the Felonp oꝛ Treaſon, as where he | 


is attaint, and to award execution, &c. | 

The Statute of 28 Ed. r. De appellatis gives power toJuſtices of Aſſiſe 
to tric the appeals of app2overs. | L 

Juſtites of Aſſiſe bp the Statute 34 c 35 H.8. cap.14. Wap boite tothe 
Clerk of the Crown De banco Regis, to certifie the firft convietton in their 
own name; but where Jultices of one County oꝛ Circuit wate to other 
tocertifie the attainder of a Pꝛinciple, the beſt fozmis in the name of the 
Ring, 2&3 Ed.6. cap.24. 

By the Statute De Articulis ſuper chartas, c. Io. & 4 Ed. 3. c. I 1. & 7 R. 2. 
{Juſtices of Aſſiſe map hear and determine Conſpiractes,talle informati- 
ons, and Mal⸗pꝛocurers of Jnqueſis and Juries to any Va n 


Cuſtoms,Subſi- 
dies, and Im- 
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Wit and Without delap, and of Confcderactes, amm Chamgertteg, u. 


Maintainers, Bearers, and Alliances by Bond, &c. 

Bp rhe Stacure of Northampton, 2 Ed. 3. czp. 3. juticcs of Niſlle habe 
power to hear and determine te Statute conceriiang Rrno2 ; allo to pu⸗ 
nich the Juſtices of Peace, and others, who have not done their Office in 
ſuch like cales, &c. ; 

Jultices of Aſſiſe ought twice in the pcar to pꝛoclaim the Statute, 
32 H. S. and other Statutes againſt unlawful Maintenance, Cyzaniperty, 
«J[mbzacery, and unlawtul Hetainers., 

By the 3 8.7. cap. 1. Julrices of Aſſile take Bail of him who is acquit 
of Murther within the pear, to anlwer the appeal ol the party. = 

By 33 H. x. Juſtices ot Aſliſe cauſe the ſtatute agaiult unlawltul games, 
to be pꝛoclaimed in their Circuit. 

Juſtices of Aſſiſe make execution of the Statute, 13 H. 4. cap. 7. of Ni⸗ 
ots made in their pꝛelence, upon pain of a ghundꝛed pound, and by 2 H. 5. c. 8. 
Commiſſion ſhall ve awarded to enquire ot the detault ot Jullices ot Nt- 
file and ol the Peace. 5 

By the Statute of weſtminſter 2. cap. 37. & 2 Ed. 3. cap. 5. Juſlict g of Al- 
fe ought to enquire ot return oꝛ not return ot Sheriſts. 

Juſtices of Aſſiſe to enquire of all points of the Statute of 23 H. 6. c. 10. 
concerning Sheriffs,under-Sheriffs, and their Clerks, Coꝛoners, Stew- 
ards of Franchiles, Bapliffs and Guardians of Pꝛilons, toꝛ thetr exto2- 
tion, and fo: delivering of them who are not bailabie, and io? detaining 
thole who ought tobe bailed, 2 Mar. Dyer 99, ORE or XAſſile held plea 
in appeal of Murther, by W. 2. T 3. H.7. and ol Hobbcry by Commiſſion 
fo2 Gaol⸗deliverp. 

23 Ed.3.cap. Juſtices of Aſſiſe may enquire of default, &c. of puniſh- 
ment of Vicuallers, &c. who ſell at unreaſonable pzices. = 

Note, Juſtices of Oyer and Terminer cannot by this authoꝛitp cnquire 
but of luch, who are indicted befoze themſelves, foz their Commiſſion ig, 
Ad inquirendum, audiendum, & terminandum: But Jultices of Gaol-delivc- 
ry may arraign a Pꝛiſoner indicted befoꝛe others, the w oꝛds of their Com- 
miſſion are, Ad Gaolas, Gaolam de B. de priſonaribus in ea exiſtentibus hac vice 
deliberandum ſecundum leges, &c. Brook Title Conmmiſſion, 3 Mar. 24. 4. Ed. 
3.c.2. That Juſttcesof Gaol-delivery, deliver Priſoners indicd befoze 
the Guardians of the Peace. And by the Statute of 1 Ed.s. cap,7. Pew 
Commiſſioners of Gaol-dcliverp ; But this doth not extend to <Jndix- 
ments,02 conviction befoꝛe the Commiſſioners of Oyer and Terminer: And 
the reaſon of this, is foꝛ this, that the indictments and pꝛocædings belo2e 
Juſtices of Oyer and Terminer, after the Oyer determined, ought to remain 
in the Kings Bench: And the Kecozds befoze Jultices of Gaol⸗deliverp, 
remain with the Cuſtos Rotulorum,vide Brook, Title Commiſſion 12. 38 H.s. 

Title Oyer and Terminer, 44 Ed. 2. 31. | 


Ote, upon conference between Popham chief Juſtice, and my ſelt, up- 
ona judgment given latelp in the Exchequer, concerning the impoſi⸗ 
tion ot Currants: And upon conſiderations of our Boks, and ol Sta- 
purpoſe: It appeared to us that the iule of the Common 


Law is theKegiſter, Title Ad quod dampnum, and F.N.B 222. A. quod patria 
magis ſolito non oneretur ſeu gravetur; Allo there is another Hiule, that the 
Aing map charge his people of this Kealm withaut ſpecial aſſent of the 


Commons, to a thing which mapbeof p2ofit to the Common people, but 
not to their charge; as is held in the 13 of H. 4. 16. Et Statutum de Talla- 


gionon concedendo; Nullum Tallagium, ſeu Auxilium per nos, ſeu heredes no- 
ſtros ponatur ſeu levetur abſque voluntate & aſſenſu Parliamenti. 


Et Magna 
Charta, 
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and Impoſitions. 


Charta, cap. 30. Omnes Mercatores (niſi publice antea prohibiti fuerint) habeant 
Salvum & ſecurum corductum abire de Anglia & venire in Angliam, & morari & 
ire per Angliam, tam per terram quam per aquam, ad emendum & vendendum ſi- 
ne omnibus malis Tolnetis per antiquas & rectas conſuetudines, præterquam in 
Te:npore Guerre, Which Statute hath been confirmed moze than thirty 
times by ſeveral acts of Parliament, vide le Statute 25 Ed. 1. 3 Ed. 1. in tur- 
ri. 9 Ed.3. cap. 1, & 2. 14 Ed. 3. 2. 25 Ed. 3. cap. 2, &c. The effect of which is, 
that eve2n Merchant ol this Realm, oꝛ other, may frelp bun, ſell, and 
vals the Sea with all their Merchandiles, paying the Cuſtoms of anti⸗ 
ent time uſed. Queen Mary put an impoſition upon Cloaths, which the 
1 Eliz. Dyer 165. was moved and not reſolved, vide 31 H.8. Dyer fol. 43. 
& 1 Eliz. 165. Migna Cuſtuma & parva Cuſtuma, vide 9 H. 6. 12, & 35. And 
note there the laying ol Babington. Note the 1 Eliz. Dyer 165. there was 
Antiqua five magna Cuſtuma at the Common Law, ſcil. fo2 Weols,Wool-fels, 
and Leather, and this was equal to ſtrangers as Denzens. And in the 
time ot Ed. 1. a Merchant ſtranger g2ants over the ſaid Cuſtoms 3 s. 3 d. 
which is called Nova ſcu parva Cuſtuma. 


Upon all which and divers Necoꝛds which we had ſen, it appeared to 
ns, that the King cannot at hts pleaſure put any impoſition upon any 
Merchandile to be impoꝛted to this Kingoom, oꝛ expo2red, unleſs it be fo? 
advancement of Trade and Traffick, which is the life of everypJitand, 
Pro bono pablico. A's if in forraign parts any impoſition is put upon the 
Merchandiles of our Merchants, Non pro bono publico; and fo2 to make 
cquality, fo2 the purpoſe to advance Trade and Traffick, the King may 


put an impoſition upon their Merchandiſes, fo2 this is not againſt any of 


the Statutes which weremade fo2 advancement of Merchandiſe,o2zof the 
Statute of Magna Charta cap. 30. which is, Si aliqui Mercatores, de terra con- 
tra nos guerrina inveniantur in terra noſtra in principio guerre attachientur, &c. 
Quo modo mercatorcs terræ noſtræ tractantur, qui nunc inveniantur in terra illa, 
contra nos guerrina: Et ti noſtri ſalvi ſuiſt ibi, illi ſalvi funt in terra noſtra; F92 
the end ok all lich reſtraints is, Salus populi: And ſo in the caſe of Cur⸗ 
rants, which was now lateln adjudged ip the Exchequer : Allo in the cale 
ol Tuſtomer Smith, Which was adjudged in the Exchequer, in the Kaign 
ol Queen Eliz. both the impoſitions were impoſed, upon the ſaid reaſon to 
make cquality ; foꝛ this was the truth of both caſes (Scil.) The advance 
m on Trade and Trafck, and loꝛ this cauſe ſuch Jmpoſitions were 
awful. 

And it was clearly reſolved by ns, that ſich Impoſition ſo put, cannot 
be demiſed oꝛ g2anced to ann lubject, foꝛ this, that it is to augment and de 
treaſe, oꝛ be quite taken awaꝝ upon juſt occaſion fo2 advancement of Mer 
chandiſe. And this was one of the reaſons in Cuſtomer Smith's Cale, that 
it could not be demiſed; alſo it was aſſeſſcd after the demiſe. | 
with ſome Commodities to paſs out of the Realm, net this cannot be 
where the end is pꝛivate, but where the end is publick, viz. to reſtrain the 
perſon, foꝛ this, that Quam plurima nobis & Coronæ noſtræ prejudicialia in par- 
tibus exteris proſcqui intendit, and to reſtrain any Merchandiles either In 
time ot Dearth, oꝛ in time ok War, Foꝛ Neceſſitas eſt lex temporis 

It appeared unt ĩis alls, that at the Common Law no Cuſtom was 
paid, but only foꝛ Mols, Weol-fels, and Leather,which is called in Magna 
Charta, Recta conſuetudo, and all others are there called Mala tolneta, which 
inthe Statute De Tallagionon concedendo, 18 called Male. And at the be- 
ginningof the Haign of Kings, it hath fo2 a long time ben uſed, by au- 
thoꝛitn and conſent of Parliament, to gꝛant to the King certain Suat 

: F 0 


And although that the King map pꝛohibite any perſon in ſome caſes 
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of Tunnage and Poundage, foꝛ term ok his life, which began in ſuch ſoꝛm, 
2 & 3 H. 5. in the 31 H. 6. cap. 8. & 12 Ed. 4. cap. 3. F02 the defence ot the Realm, 
and maintenance ot certain Wars by Ac of Parliament, which pꝛoves, 
that the Ning by his own power cannot impole it, but bp conſent ot Par⸗ 
ltament ; but ſuch lubſidie of Tunnage and Poandage might be g2anted 
by the King ſo long as he lived; to2 this, that this is limited and given 
to the ing in certain : But an impoſition put foꝛ equality, as hath ben 
ſaid, hath not any certain continuance, but is to be augmented, dimini⸗ 
ſhed, oꝛ taken away, fo2 the benefit of the Common-wealth : And fo? that 
cauſe it cannot be demiled, vide 31 H. S. Dyer 43. 1 Mar. D 92. I Eliz.D.165. 
2 & 3 P. & M. P. 128. 12 Eliz. D.296. 23 Eliz. D.375. 45 Ed. 3. cap.4. 27 Aſſ. 
pl. 44. Regittcr 192, &c. | 


Vide M. Ch. cap.30. thep are called Conſuctudines & per vocabulum artis, 
they are called Cutiuma, vide le Stat. 51 H. 3. Title Exchequer in Raſtal: It 
appears that there were ancient Cuſtoms, and thoſe were fo2 Wools, 
Wool-fels, and Leather, vide le Statute 9 Ed. 3. cap. a. That all Charters, and 
Letters Patents made againſt free Trade and Traffick, made, oz to be 
made, are void. 

vide Forteſc. in his Comment of the Laws of England, cap. 3. 6. fol. 43. 
Neque lex per ſe vel per miniſtros ſuos Tallagia, ſubſidia, aut quzvis alia onera 
imponit Legeis ſais, aut leges eorum mutat, vel no vas condit fine conceſſione & 
aſſenſu totius Regni ſui in Parliamento ſuo expreſſo, &c. vid.fol.13.cap.9. 

And note foꝛ the benefit of the Subject, the King map make an Jmpo- 
ſition 02 Toll within the Nealm, to repair Yigh-ways, B21dges, and to 
make Walls fo2 defence: Bur then the Sum impoled ought to be pꝛopoꝛ⸗ 
tionable to the benefit: And this appears the 13 Hen.4. 16. Se the im- 
poſition,fo2 equality ought to be foꝛ the publick good, ſ the Charter 31 Ed. i 
which is called Charta mercatoria ex Rot. mercator. an. 3 1 Ed. 1. n. 42. Patents 
3 Ed. I. n. i, & 5. de ſacco lanæ dimidium marcæ; laſta coriorum, 1 Mark, &c. Fines. 
3 Ed. 1. n. 2 4. intus & non in dorſo, vide Rot. Parl. an. 13. Ed.3. Mo nem In⸗ 
hanlement of Cuſtoms without common conſent : And in 22 Ed. 3. n. S. a⸗ 
gainſt new Cuſtoms and Impqſitions, and that Merchants map freely 
paſs, &c. And in the Parliament an. 8. H. 6. v.29. Amongit the new Impo⸗ 
ſitions gꝛanted by H. 5. upon Merchandiles coming to Burdeaux. And Par⸗ 
liament 28 H. 6. n.35. the Duke of Somerſet atcuſed foꝛ cauſing the King to 
gꝛant unto Sir Pierce Bracy an Jmpoſition of Wines. 

Parl. g. R. 2. n. 30. againſt a Patent made to the Lieutenant of the Tow- 
er, by colour of which he took Cuſtom of Wine, Oyſters, and other Victu⸗ 
alg, to be void. 

29 Ed. 3. 1 I. n. Ex Rot. Parliamenti, Subſidie of Wools g2anted foꝛ ſir 
pears, ſo as during the ſame time no other aid oꝛ impoſition be laid upon 
the Commons. 

Parliament. 5. Ed. 3. n. 17,18, 19. againſt new Impoſitions upon Staple 
Commodities, Parl. 22. Ed. 3. n. 3 1. againſt alnage of Wozlieds,5 Ed. 3. n. is 3. 
againſt all new Impoſitions, and 5 Ed. 3. n.191. 38 Ed. 3. n. 26. Rot. Parl. a- 
gainſt unreaſonable Jmpoſittons. 

Parl. 7 R.2. n.35,36. 9 R. 2. n. 30. NoJmpoſitions o2 Taxes without con- 
ſent of Parliament. 

Note 2 R.2.Parl.apud Gloceſiriam,ac.25.Subſidie only foꝛ defenſive wars, 
not fo2 invaſive, 1 R.2. Parl. accord. 1 R. 3. againſt Benevolence, Vide Clauſ. 
4 Ed. 3. n. 22. bis. | 
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Nhe tale in the Star-Chamber, between Edwards a Phyſitian Plain- Libels. 
} cif, and Wooton Poco? in Phyſick Defendant. - Pn | P Star-cham 

The Caſe was, That Docto2 Wooton mit to Edmunds an infamous; 
maitcious, ſcandalous, obſcene Letter, to which he ſubſcribed his name; 
And this he ſcaled and directed, To his Loving Friend Mr. Edward Sped 
this: And atter the laid Doctoꝛ publiſhed and diſperſed to others a g2eat 
mimber of Copies of the ſaid Letter. by 

And it was rcfolved bp the Loꝛd Chanccllo? Egerton, the two chief Ju⸗ 
ſtices. & per totam Curiam, that this was a ſubtle and dangerous kind ol 
Libel: Fo2 inaſmuch as the wꝛiting ol a p2ivate Letter to another, with⸗ 
out any other publication, the party to whom it is directed cannot have an 
Action Sur le caſe, foꝛ this, that no action lies; but when it is publiſhed to 
—_— to 2 ſcandal ok the Plaintiff, as it hath been oftentimes adjudg- 
ed, action lieth. | | 
The — thought that this could not be puniſhed in ann manner; 
But it was reſolved, that the laid inkamous Letter, which in Law is a 
Libel,ſhall be puniſhed(although it was ſolelp wꝛit to the Plaintiff with- 
out any other publication) in the Star- Chamber, foz that it is an Offence to 
the Ring, and is a gꝛeat motive to revenge, and tends to the bꝛeaking 
of the Peace and gꝛeat miſchief : And ko2 that reaſon it was neceſſary, 
that it ſhould be puniſhed either by J\ndicment, oꝛ in the Star-Chamber, to 
p2event ſuch octaſions of miſchiek. But in the caſe at the Bar, the dil⸗ 
perſing of Copies of it,o2 the publication of the effec of it, aggꝛavates the 
Offence, and makes it a new Offence : Foz, fo2 that allo the part may 
have an Action ſur le Caſe. 


Note, that bp the Civil Law, if any perſon hath diſabled himſelf to bear 
any Office, oꝛ foꝛ any other purpoſe made a Libel againſthimſelf, he ſhall 
be puniſhed fo2 it. And ſo it ſeems to me, he ſhould be in the Star-Chamber : 
ko2 this is an Offence to the Ring and the Common-wealth : And with- 
out queſtion, although that the Doctoꝛ ſubſcribed his name to the ſaid Tet⸗ 
ter, vet the ſaid Letter impoꝛting the ſcandalous matter of a Libel, is in 
the Law a Libel. | | 

Nota, the Lawof the Lydians is, that he who ſlanders another, ſhall be 
let blood in the Tongue, and he who hears it and aſſents to it, in the Ear, 
&c. 


— 


Mich. 5. Jacobi. 1 * 


Nter Johanriem Wooton quer. & Johannem Edwin Defendentem. In Beple- Reſervation: 
—— — Defendant avowed, and the Plaintiff demurred, and the Caſe 

as thus. 1 

William Haws was ſeiſed in Fee of a Meſſuage, and fifty five acres of 
Land, five acres of Meadow, and ſir acres of Paſture in Fromanton, in the 
County of Hereford : And 27 Jun. 28 H. S. by Jndenture demiled the Te- 
nement afozeſaid to Nicholas Trahern fo ſeventy nine pears, Reddendo inde 
annuatim prefato Gulielmo Haws & aſſignatis ſuis 26s. 8 d. at the Fealts of the 
Annunciation and St. Michael bp even and equal po2tions: And after the 
Leſſoꝛ died, and the Keverſion defcended to William his Son, under whom 
the laid John Edwin claimed. 


F 2 And 


Reſervation, 
Buggary. 


Corane, Bug- 
gary. 


— — 


Mich. 5. Jacobi. 


Nota, Bugrone Italice, is a Buggerer, and Buggerare i to Buggär, 
ſo Buggary cometh of the Italian Word. 


x: He Letter of the Statute ot the 25 H.8.cap.s. If any perſon ſhall com- 
| mit the deteſtable ſm of Buggarp with Mankind, oꝛ Bealt,&c. it is 
Felony, which act being repealed bp the Statute 1 Mar. is revived and 
madeperpetualby 5 Eliz. cap. 17. Andheſhallloſehis Clergy. 


It appears bp the ancient Authozitics of Law, that this was Felony; 
but thep vary in the puniſhment, fo2 Brit. cap.s. ſaith, that Sozceres, So- 
domers, and Hereticks ſhall be burnt, F. N. B. 269. a. agzes with it: But 
Flet. lib. 1. cap. 3 5. Pecorantes & Sodomitæ terra vivi ceu ſodiantur. But in the 
ancient Book called the Mirror of Juſtice vouched in Plow. Com. in Fogoſſes 
Cafe, the Crime is moze high, foꝛ there it is called Crimen læſæ Majeſtatis, a 
ſin hoꝛrible, tommitted againſt the King of Heaven: And this is either 
againſt the King Celeſtial, oꝛ Terreſtrial in th2ze manners, by Hercſie, by 
VBuggarp, by Sodomy. Note, that Sodomp is with Mankind, and it is 
Felonp bp the Statute of 25 H.8. and therefoge the judgment fo2 Felony 
doth now belong to this offence,viz.to be hanged by the neck till he be dead. 
To make thatOffence Oportet rem penetrare, & ſemen nature emittere, & effun- 
dere, fo the Jndiament is Contra ordinationem Creatoris & nature ordinem 
rem habuit veneream, dictumque puerum carnaliter cognovit. Everp of which 
rem habuit, & carnaliter cognovit) imyſꝝ penetration and emiſſion of Sed: 
And ſo it was held in the caſeof Stafford, who was attaint in the Kings 
Bench and executed. Pæderaſtes amator puerorum, whereof the Gꝛæ k woꝛd 
IS, lala; Buggarꝑ with Boys, Vide Rot. Parl. 50. Ed. 3. num. yd. com- 
plained in Parliament, that a Lumbard did commit the ſn that was not to 
be named: So in ape, there ought to be penetration and emiſſion of Sed, 
vide Stamford fol af. Bhich Statute makes itFelonp,he who pꝛoture s, &c. 
oꝛ receives the Offender,&c. is acteſſarp. | 
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The woꝛds of the Statute of Weſt. i. cap. 34. If a man raviſh a woman 
11 H. 4. 18. If one aid another to tommit Rape, and if he be p2eſent, he is 
pꝛincipal in the Buggary, vide Lev. 18. 22. & cap. 10. 12. 1 Cor. 6. 


Ote, in the Book of Doctoꝛ Colines, intituled, An Anſwer, &c. to the 

 N Abliract, and publiſhed 1584. And a Pamphlet now lately publiſhed 
by Dacto? Ridley, then would obtrude upon the Moꝛld, That foꝛaſmuch as 
that now bp the act 10 Eliz.cap.1. all Spiritual and Eccleſiaſtical power 
Within this Kealm is annexed to the Crown, and the Law by which th 
determine cauſes, which belongs to their Cognizance,is the Ecclefiaſtica 
Law of the king : That foꝛ that canſe no Pꝛemumre lies againſt any Spt- 
ritual Judg foꝛ ann Cauſe whatſocver. And fome other of their Pꝛotel⸗ 
ion have ſome other realons to confirm it. | 

1. That when the Statute of Pꝛemunire was made, viz. tn the Reign 
of the Kings Ed. 3. & R.2. then the Pope uſurped EcclefialticalJjurildicti- 
an, although that De jure it belonged to the Ring. And therefoze foꝛalm 
as the Ring is as well De facto, as De jure, ſupꝛeam head of all, as well 
Eccleſiaſtical as Tempoꝛal; now the Cauſe being changed, the Law 18 
changed alſo. 

2. The concluſion of the Wꝛit of Pꝛemunire is in Domini Regis contemp- 
tum & præ judicium, & dictæ Coronæ & dignitatum ſuarum læſionem & exhære- 
dationem manifeſtam, & contra formam Statuti, &c. Which pꝛoves that the Ju⸗ 
riſdictions ſhall be now levered and united to the Crown ; Foz that which 
is united to, and derived from the Crown, cannot be laid contra Coronam & 
dignitatem Regis. | | 

3. The Court of high Commiſſion is the Court of the King, and is by 
foꝛce of an act ol Parliament, and Tetters Patents of the King : And foꝛ 
this, although it may be laid, that the Conſiſtoꝛp Courts are Curie Epiſ- 
coporum, pct the Court by foꝛte of high Commiſſion is the Court ot the 
Uing: And foꝛ that reaſon their pꝛotdings ſhall not be fubject to Pꝛemu⸗ 
nire.. -. 

4. This new Court is erected by Act of Parliament, and Letters Pa- 
tents of the King: And foꝛ this, where the Statute of R.2.ſpeaks De Curia 
Romana ſeu alibi, &c, This (alibi) cannot extend to a Court erected bp Par- 
liament, An. 10. Reg. Eliz. 1 : 

But to thele Objections, it was anlwered and reſolved by divers Ju⸗ 
ſtiees in this very Term, that without queſtronthe Statutes 27 Ed.3. 16 
R.2,&c. De præmunire, are pet in foxce-: And allfuchp2ocedings, by colour 
ol Ercleſiaſtical Law befo2e ann Etcleũaſtical Judges who were in dan⸗ 
ger of Pꝛemunire, befoze the ſaid act 1 Eliz. are now in rale ot Pꝛemunire 
alter the laid act; be it betoze the Commiſſioners by foꝛre ut high Commiſſi⸗ 
on, oꝛ betoꝛe Biſhops oꝛ other Eccleſiaſtical Judges: Fo2 the ſaid acts of 
Premunire are not repealed by the laid art 1 Eliz. 1 

And ag to the firſt and ſecond Objections, it was anſwered, that true it 
is, that the Crown of England hath as well Eccleſiaſtical ag Tempozal 
Juriſdiction, De jure annered to it, as appears by the ſeſolution in Caw- 
orics eaſe, from age to age: And although this was De jure, pet when the 
Pope became ſo potent and powerkul, he didufurp upon the Rings Eccle- 
ftaffical Juriſdiction within this Aealm; but this was but mer ulurpa⸗ 
tion (fo2 che King cannot be put out of the poſſeſſion ot any thing which be- 
longs to his Crown.) And fo2 this reaſon all the Rings of this Healm 
Totis viribus proinde, foꝛ the eſtabliſhment ot their tempoꝛal Law, bn which 
thep inherit the Crown, and by which they govern their Subjects in 
Peace, and puniſh thole who are rebelſtous, oꝛ who commit gꝛeat Offen- 
tes againſt them and their Crown: And thep were always jealous = 


Fremunire. 
Vid. 15 H. 7. 
9. Præmunire 
was at the 
Common Law 
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any part o2 point of their tempoꝛal Law ſhould be incroached upon: And 
fo2 this, it the Eccleſiaſtical Law uſurp anp thing upon the tempozalLaw, 
this was ſeverely puniſhed: And the Otfender eſteemed and adjudged 
an Enemp to the King by the ancient Statutes ; and every one might 
have killed him befoze the Statute 5 Eliz. and this is the reaſon fo2 why: 
although both Jurildictons belong to the Crown, pet inaſmuch as the 
Crown it ſelfis directed delcendable by the Common Law, and all Trea- 
ſon againſt the Crown puniſhed by this Law; foꝛ this cauſe , when the 
Eccleſiaſtical Judge ulurps upon the Common Law, it is ſaid Contra O- 
ronam & dignitatem &c“. And all the Pꝛohibitions direced to the high Com⸗ 
miſſioners from pear to pear, from the time ot the making of the ſaid 
Statute 1 Eliz. doth conclude, Contra Coronam & dignitatem Regiam. 

Fo2 as it was reſolved by all the Juſtices, Paſch. 4. ac. Reg. eſt contra Co- 
ronam & dignitatem Regiam , when any Eccleſiaſtical Judge doth uſurp 
upon the tempoꝛal Law, becauſe, as in all thole Wits it appeareth, the 
intereſt o2 cauſe of the Subject is d2awn ad aliud examen, that is, when 
the Subject ought to have his caule ended by the Common Law, where⸗ 
unto bp birth-right he is inheritable, he is d2awn in aliud examen viz. ) to be 
decided and determined by the Eccleſiaſtical Law : and this is trulp laid 
Contra Coronam & dignitatem Regiam. And this appears by ali the Pꝛohi⸗ 
bitions (which are infinite which have been direded to the high Commil⸗ 
ſioners and others alter the laid act 1 Eliz. A fortiori, he who offends in a 
— ſhall be laid to offend Contra Coronam & dignitatem Regiam: 

nd this in effect anſwers to all the afozelaid Objections ; but pet other 
particular anſwers ſhall be given to everp of them. | 

As to the third, although the Court by tozce of high Commiſſion is the 
Court of the King, pet their pzoceedings are Eccleſiaſtical: And foꝛ this, 
ifthepuſurp upon the tempoꝛal Law, this is the ſame offence which was 
befoze the ſaid act 10 Eliz.Fo2 this was the end ot all the ancient acts, that 
the tempozal Law ſhall not in any manner be emblemiſhed by any Eccle- 
ſiaſtical pꝛoteedings, 

As to the fourth, although it be a new Court, pet the ancient Statutes 
extend to it within this woꝛd Alibi, and divers new Biſhopꝛicks were e- 
rected in the time of H. 8. And pet there was never any queſtion, but that 
the ancient Acts of Pꝛemunire extended to them. 

But to anlwer to all the Objections afoꝛeſlaid, founded upon the laid 
Statute of 1 Eliz. out of the wozds and meaning of the lame act; Foz 
whereas the act x Eliz. repealed the Statute z & 2 P. M. 8. Chere is an ex⸗ 
pꝛeſg Proviſo in the ſaid act I Eliz. that that ſhall not extend to repeal any 
clauſe,matter,o2 ſentence contained o2 ſpecified in the x. 2. P. M. which in 
any — toucheth oz concerneth any matter oꝛ caule of — But 
that all of that which doth touch 02 concern any matter of Pꝛemunire ſhall 
ſtand in foꝛteand effect : And the claule of 1. 2.P.M.which concerns mat- 
ter of Pꝛemunire, is ſuch,everp perſon who by any pꝛoceſs out of ann Ec- 
cleſiaſtical Court of the Hoalm,o2 out of it, o2 bp pꝛetente of any Spiritn- 
al Juriſdiction, oꝛ otherwile, contrary to the Laws of the Land, unquiet 
o2 moleſt any man foꝛ anp thing, parcel of the poſſeſſion of any Heligious 
houle, ſhall incur the danger ofthe ad of Pꝛemunire, An. 16. R. 2. which 
p2oves that as well the act x, &2. P. M. as the act 1 Eliz. which creates the 
high Commiſſion Court, which refers to the act of 1, C 2. P. M. intends bp 
expꝛels woꝛds, that the act 16 R.2. of Pꝛemunire ſhall ſtand in fo2ce, Allo 
the act of 1 Eliz. revives the act of 25 H.8.cap. 10. which makes a Pꝛemu⸗ 
nire in a Dean and Chapter &c. foꝛ not electing , no? certifying, o2 not ad- 
mitting of anp Biſhop elected: by which it is direalpp2oved , that the act 
1 Eliz. never intended to take awap the offence of pzemunire, but expꝛeſſy 
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20vided fo2 it, as appears by that which hath been laid. ; 
: Burt then we are to note in what caſes a Pꝛemunire lies, in what Prima Regula 
not. i | 
And fo? this that it is ſo penal, it is neceſſary that it ſhould be explain⸗ 
cd and made known. EY : 
In all Caſes, when the Cauſe oꝛiginally belongs to the Cognizance of Regula Prima 
the Eccleſiaſtical Court, and Suit is pꝛoſetuted there, in the ſame nature 
as the Cogaizance belongs to them (although in truth the cauſe, all cir- 
cumſtanceg being diſcloſed, belongs to the Court of the Ring, and tobe 
determined by the Common Law) net no Pꝛemunire lies in that cale, but 
a P:ohtbition. As if Tpthes are ſevered from the nine parts, and are 
carried awap: if the Parſon ſue fo2 the ſubſtraction of thele Tythes in 
the Spiritual Court, this is not in the caſe of Pꝛemunire: fo2 it man be 
that the Plaintiff did not know that they were ſevered from the nine 
parts, noꝛ that then were carried awap ; Noꝛ man the Eccleſiaſtical Judg 
know any thing of it: And although that the Defendant plead this, vet 
the Eccleſiaſtical Court mappzoced to try the truth of it without danger, 
vide 10 H. 4. 2. actoꝛding with this opinion; fo if a Parſon ſue foꝛ Tithes 
of Wod, lurmiſing that they were Sylvæ cæduæ, under the age of twenty 
pears, whereas in truth then were above the age of twenty years (in 
which cale by the Statute of 45 Ed. 3. Tithes ought not ta be paid : ) pet 
a Pꝛohibition lieth and no Pꝛemunire. 


But although that the caule oꝛiginally man appertain to that Cogni- Regula ſecun- 
zante of the Eccleſiaſtical Audg, pet if he ſue foꝛ it in the nature ofa Suit, 4a. 
which doth not belong to the Eccleſiaſtical Court, but to the Common law, 
there a Pꝛemunire lieth, as in the caſe put befoze : It the Parſon after 
the ſevering of Tithes, will in ann Eccleſiaſtical Court within this 
Realm, ſiie fo2 carrying away his Tithes ſevered from the nine parts, 
which action by matter apparent to the Ecclefſialtical Court, appertains 
to the Common Law ; In ſuch both the Acto2 and the Judge incurs the 
danger ofa Pꝛemunire; And ſo was it adjudgedin 17 H. 8. as Spilman 
repoꝛts it: One Turbervile ſued a Pꝛemumire againft a Parſon, who by 
citation convened him into the Eccleſiaſtical Court within this Realm, X 
there Libell'd againſt him foꝛ taking ol Tithes, which were ſevered from 
the nine parts, and the Parſon was condemned and had Judgment that 
he ſhould be out of the p2otection of the King , and fozfeit all his Lands, 
Goods, and Chattels, and his body to perpetual Impꝛiſonment, & dama- 
ges to the party. So it a Moꝛtuary be delivered to a Parſon, and after the 
partyre-take it, it the Parſon ſie foꝛ this as foꝛ a Moꝛtuary to him deli⸗ 
vered and carried away, he is in cale of Pꝛemunire; but after the repꝛi⸗ 
ſal, it he {ue fo2 it as Moꝛtuarꝝ not executed, in nature of a Suit, which 
belongs to Court Chriſtian: upon the truth of the caſe there is cauſe of 
Pꝛahibition, and no Pꝛemunire lies, vide 10 H.4.2.S0 the caſe which hath 
ben put of ſuit fo2 tithes ol Wood, if the Parſon ſue foꝛ tithes of wood a- 
bove 20. pears g20wth, fo that it appears by the Libel , that the Cogni- 
zance of this cale doth not belong to Court Chriſtian (viz.) to the Court of 
the Arch-biſhop of Canterbury, the Pꝛemunire lies, as you may ſx in the 
Book of Entries , tit. Diſmes , fol. 221. But the tit. Prohibition, fol. 449. 
Diviſione Diſmes, pl. 2, 3,4, 5. & 6. it the Suit be Pro ſylva cædua, &c. So that 
ag the Suit is framed the Cognizance belongs to Court Chriſtian , al- 
though that the truth be otherwiſe, there a Pꝛohibition lies, and no 
Pꝛemunire. Foꝛ when the cauſe o2iginally belongs to the Cognizance of 
the Eccleſiaſtical Court, although that hold plea of ann incident to 
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it, which belongs to the Commou Law, there Pꝛohibition and ust Piemu⸗ 


+ 


When the cauſe oꝛiginally belongs to the cognizance cf the common 
Law, and not to the Eccleſiaſtical Court, there although they libel fo: 
it accozding to the courle of the Eccicfiaſtical Tam, yer the Pꝛe⸗ 
munire lpeth, fo2 this, that this dꝛaws the taule which is determma⸗ 
ble at the common Law, Ad aliud examen, viz. to ve betibded by the 
Civil o2 Eccleſiaſtical Law, and fo depꝛives the Subject of the benefit 
of the common Law, which is his bizthꝛight⸗ And with tins og:e's 
the Book of Entries, Title Premunire, fol. 225. b. & 4.30. a. Where it is put 
to2 a ule. Quod placita, Querelæ, & poſſeſſiones terrarum & tenementorum 
tranſgr. debitorum & aliorum conſimilium intra Regnum Angliæ illat. ad do- 
minum Regem ad Regalem Coronam & dignitates ſuas ſpecialiter, & non 
ad forum Eccleſiaſticum, pertinent. Quidam 1. R. &c. machinans Domi- 
num Regem & Coronam & dignitates ſuas exhæredare, & cognitionem quæ 
ad Curiam Domini Regis pertinent, ad aliud examen intra Regnum ſuum 
Angliz inCuram Chriſtianitatis coram V. W. Official. &c. trahere &c. quen- 
dam articulum ad proſequendum ipſum R. in eadem Curia Chrittianitatis 
coram prefato Officiali pro debito 20 l. & iplum R. in eadem Curia præ- 
fato I. A. inde reſponſum citari , &c. So that if the oꝛiginal cauſe be 
tempoꝛal, although that they p2occed by Citation, Libel, &c. in Et⸗ 
clefiaſtical manner, yet this is in danger of Pꝛemumtre; And the 
realſon of this Offence is expꝛeſſed in the Wꝛit, foꝛ this, that he en⸗ 
deavoꝛs to dꝛaw Cognitionem quæ ad Curiam Domini regis pertinet ad aliud 
examen, which is as much as to ſap, that the Debt, theCognizance whereof 
belongs to the Court of the King , and to be determined by the tommon 
Law, he intends by the Oztginal Suit to dꝛaw it to be determined by the 
Eccleſiaſtical Taw. | 12 


And note, in the indictment of Pꝛemunire againſt Cardinal Wolſcy Mich. 
21H. &. it is ſaid, Quod prædictus Cardinalis & intend: finaliter antiquiſſimas Ang- 
liz leges penitus ſubvertere & enervare, univerſumque hocRegnum Angliæ & ejuſ- 
dem Angliæ populum, legibus imperialibus vulgo dictis legibus Civilibus & corum 
legum Canonibus in perpetuum ſubjugare & ſubjicere, &c. and thig is included 
within theſe wo2ds, Ad aliud examen trahere, viz. to decide that by the Ci⸗ 
vil and Eccleſiaſtical Laws, which is determinable by the common Low: 
And upon this was a notable caſe in Hil. an. 25 H. S. the calc of Nick Bi- 
ſhop of Norwich, againſt whom, he then being in the cuſtedy oi thegdar⸗ 
ſhallep, the Kings Atto2nep p2efkerred a Bull of P:emunire. Ind 
the matter of the Pzemunire was ſuch. Within Thcttord in the 
County of Norfolk hath been De tempore cujus, &c. itch culicme, that 
all Eccleſiaſtical caules ariſing within that Town , ſhouid be deter- 
mined befoꝛe the Dean of the lame Town, who hath within it peculi⸗ 
ar Juriſdiction ; and that none of the lame Town Holi be dzawn 
in plea in any other Court Chriſtian fo2 Eccleſiaſticall canic#, unleſs 
befo2e the fame Dean: And if any be againſt the laid Cuſtome dꝛawn 
in Suit befoze any other Eccleſiaſtical Judge, and this be pꝛelented 
befoze the Majoꝛ of the lame Town, that ſuch party ſhali foꝛfeit 65.8d. And 
that an inhabitant of Thetford ſued in the Conſiſtoꝛm Court of the laid Bi⸗ 

ſhop, at Norwich fo2 an Eccleſiaſtical cauſe ariſing within the ſaid Town 
of Thetford, and this was pꝛeſented betoze theMajo? of Thetford according 
to the Cuſtom, fo2 which he foꝛfeited 6s. 8 d. the ſaid Biſhop cited the laid 
Majoꝛ to appear befo2e him at his houſe in Hoxin, in Suffolk, general⸗ 
In Pro ſalute anime, andupon appearance libelled, Per parole upon all the 
matter 
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matter, and enjopned him upon pain of Excommunication to annul the 
ſaid Pzeſentment befoze a day: And upon a Pꝛemunire bꝛought fo2th 
fo2 this matter the ſaid ey had Counctl learned aſſigned him: And 
then objeced;that as well the laid Pzeſentment as the laid Cuſtom were 
fo2 divers caules void, and therefoze it tannot be ſaid, Contra coronam & 
dignitatem Regiam, no2 hath the Biſhop dzawn the party Ad aliud examen. 
to2 it onght not to be examined in anp Court. =: 
2. Thepobjeced, that the Court ot the Biſhop was not intended with- 
in the act of 16 R. 2. 3a. but In Curia Romana aut alibi, and this alibi ought not 
to be. intended out ofthe Nealm, but it was relolved bp Fitz- James chiek 
Juſtice, & per totam curiam; That, be the Cuſtom and Pꝛeſentment god oz 
not, this is a tempoꝛal thing and determinable bp the common Law. and 
not examinable in the ſpiritual Court; aud koꝛ this, the Biſhop in 
this caſe hath incurred a Pꝛemunire. | ; » 
3. That Alibi extends as well to the Courts ofthe Biſhops, and other 

Eccleſiaſfical Courts within this Kealm, as elſewhere:Andfo the Court 
laid, that ic had been often times adjudged , upon which the ſaid Biſhop 
(the matter of the Fndictment being true)confeſſed the laid Jndiament : 
And upon this appearing, the ſecondary Juſtice gave Judgment againſt 
him, that the ſaid Biſhop ſhall be out of the pꝛotection of the King, and 
that his Lands, Goods, and Chattels ſhould be fo2ferted to the Ring, and 
his body to be impꝛiſoned Ad voluntatem Regis &c. 


— — 
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I N the g2eat caſe of Nicholas Fuller of Grayes Inn, theſe points were re⸗ 1 

— — upon conference had with all the Juſtices and Barons of the 3 
xchequer. - | 
1. That no Conſultation can be gzanted out of the Term, foꝛ this, that 

it is an award of the Court, andis final, and cannot be gꝛanted by all 

the Judges out of the Term, noꝛ bp anp of them within the Term out of 

Court: And the name ofthe Wꝛit, Viz. a Witt of Conſultation , impozts 

this, that the Court upon confultation amongſt them ought to award it. 
2, That the conſtruction of the Statute, 1 Eliz cap. z. and ot the Letters 

Patents of high Commiſſion in Eccleſiaſtical cauſes founded upon the 

laid Act, belongs to the Judges of the Common Law: Foz although that 

the taules, the tognizante of which belongs to them, are merelp ſpiritual, 

and the Law by which they pꝛocæd is merely Spiritual, pet their autho- 

2itp and power is given to them by Act of Parliament, and Letters Pa- 

tents; the conſtruction of which belongs to tempozal Judges: And foz 

this, the conſultation which was granted is with this reſtraint, 

Quatenus non agat de authoritate & validitate literarum patentium pro cauſis Ec- 

cleſiaſticis vobis vel aliquibus veſtrum direct. aut de expoſitione & interpretatione 

ſtatuti de anno primo nuper Reginz, &c. In the ſame manner as if the King 

hath a Benefice donative by Letters Patents,although that the umtion 

and Office ofthe Jncumbent be Spiritual, pet inalmuch as he comes to 

it mcerip by Letters Patents of the King, he ſhall not be viſitable noꝛ de- 

p2ivable bp any Eccleſiaſtical authozitp, but bp the chancelloz of the King 

oꝛ by tommiſſioners under the g2eat Seal. 


3. It was reſolved when there is any 7 — a 2 
7 9 * L 


er oz juriſdiction belongs to Eccleſtaſtica 
caſe, the determination of this belongs to the Judges, of the common 
Law; in what tales thep have cognizance , and in what not; fo2 if the 

G | Eccleſiaſtical 
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Eccleſiaſtical Judges ſhall have the determination of what things they 
ſhall have cognizantce, and that all that appertains to their Jurudutton 
which they ſhall allow to themſclves, they will make no difficulty, Ampli- 
are juriſdictionem ſuam: And actoꝛding to this relolution, Bracton Lib 5. 


tract. de except. cap. i 5. fol. 412. Cum judex Eccleſiaſticus prohibitionem a Rege 


ſuſcepit, ſuperſedere debet in omni caſu, ſaltem donec conſtiterit in Curia Regia ad 
quam pertinet juriſdictionem; quia fi Jude x eccleſiaſticus æſtimare debet an ſua 
eſſet juriſdictio, in omni caſu indifferenter procederet.non obſtanti Regia prohibi- 
tione, vide Entries. fol. 445. There was a Queſtion, whether Court Chriſtian 
ſhould have cognizance ol a Lamp. And a Prohibition was granted, Quod 
non procedant in curia Chriſtianitatis, quouſque in curia noſtra diſcuſſum tuerit, 
utrum cognitio placiti illius ad Curiam noiiram vel ad forum Eccleſiaſticum perti- 
neat. And it the determination ok a thing voihich appears to Court Chriſti- 
an, doth appertain to the Judges of the common Law, the Judges ol tze 


common Law have power to g2ant a Prohibition. And ail this appears 


in our Books. that the Judges of the common Law ſyail determine in 
what caſes theEccleſtaſtical Judges have power to puniſh anyPro læſione 
fidei, 2. H. 4. fol.10,11. H. 4. 8 8. 22 Ed. 4. 20 So of the Lounds of Pariſyes in 
5 H. 5. 10. 39 Ed. 3. 23. So it belongs ts the Judges of the cenmon Law, 
to decide who ought to certifie ex communication, and to rejec the certiſi⸗ 
cate, when the Oꝛdinary oꝛ Commitſtary is part), 5 Ed. 3. 88. Ed. 3.69.70, 
18 Ed. 3. 58. 12 Ed. 4. 9 H. 7. 1. 10 H. 7. 9. Foz this it mas reſoived cleaciy, 
that if ann perſon flander the authoꝛity oꝛ power of the high Commiſſo⸗ 
ners, this is to be puniſhed befozc the Judges of the conunon Law, koꝛ 
that the determination ol their authoꝛity and power which is giwen to 
them, by the Statute , and the Letters Patents ok the King, belongs to 
them, and not Court Chriſtian : And foꝛ this, that the many Articles ob⸗ 
zected againſt Fuller concerning the ſlander or their authozity and power, 
was ſoleily determinable andpunſhable betoꝛe the Judges of thecommon 


Law. One other reſtraint was added in the Confultation; Et quatenus 


non agat de aliquibus ſcandalis, contemptibus, ſeu aliis rebus quæ ad communem 
legem aut ſtatuta regni noſtri Angliz ſunt punicnda & determinanda. 

4. Ar was reſolved, That it a Counſcllo? at Law, in his argument 
ſhall ſcandal the King oꝛ his Government, Tempoꝛal oꝛ Ecclenaſtical, this 
is aMil-demeaner and contempt to the Court, foꝛ this he is to be indiced, 
fined, and impꝛiſoned, and not in Court Chriſtian: ut it he publiſh azp 
Dereſle, Schilm, o2erroncous Opinion inHcligion , he may be koꝛ 18 
convented bekoꝛe the Eccleſiaſtical Judges, and there toꝛrece d acco:ding 
to the Eccleſiaſtical Law; Foꝛ the Viuiet1s, Quod non eſt jure confonum 
quod quis pro aliis quæ in Curiis noſtris acta ſunt, quorum cognit io ad nos perti- 
net, trahatur in placitum in Curia Chriſtianitatis, as it QPPears in the Book 


of Entries, fol. 448. So that the intent is, that Here, Schilm, £2 ſuch 


enoꝛmous opinions in fHeligion, doth not appertain to the Cognizance of 
tempoꝛal Courts: Fo2 this cauſe a tonſultation was gꝛanted, Quoad 


ſchiſmata, hæreſes, & inormiam, impiam vel pernitioſam opinionem in rcligione, 


fide, ſeu doctrinaChriſtiana pie & falubriter ftabilita infra regnum noſtrumAngliæ, 


quorum cognitio ad forum eccleſiaſticum ſpectat, &c. Vide Mich. 18 H. 8. Rot. 7 S. 
In Banco Regis. The cale was, that a Lect was held dic Jovis poli ſeſtum 
Sancti Mich. Arch. 17 H. 8. of the Pꝛioꝛ of the houſc of St. John de Bethlehem 
de Sheine, of his Manno of Leviſham in the County of Surrey, before John 
Beare the Steward there, a g2and Jury was charged to inguire ivr the 
King of all offences inquirable within the laid Lect, where one Philip Ald- 
win, who was a Hieſident within the laid Leet, appeared at the laid Eect, 
Idemque Philippus ſciens quandam Margaretam, uxorem Johannis Ald win apud 


Eaſt Greenwich, infra juriſdictionem Letæ præaictæ, pluries perantea corpus ſu- 
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ſuum in adulterio vicioſe exercuiſle, ac volens ipſam Margaretam pro republica in 
exemplum taliter offendere volentium legitime punire, ad dictam magnam jura- 
tam ſe perſonaliter exhibuit & eiſdem lic juratis de dia mala & viciola vita præ- 
fatz Margaretæ inſtructionem & informationem veraciter dedit.Dpon which the 


laid Margaret did dꝛaw the latd Philip into the Court ofthe Arch-biſhopof 


Canterbury, and there did Libel againſt him fo2 Defamation of Adultery; 
And that the laid Philip laid in hiſce Anglicanis verbis; Margaret Allen 18 a 
Whoze and a Bawd, and it is not pet thꝛæ weks agon ſince a man 
might talie a Pꝛieſt betwixt her legs; which Engliſh woꝛds were parcel 
of the wo2ds by which he inkoꝛmed the gzand Inqueſt at the laid Leet: 
And upon this he had by award of the Court a Prohibition, by which 


Wꝛit it appears, Quod per leges hujus Regni Angliæ onmes & ſinguli quicunque 


Domini Regis fubditi coram quibuſcunque ipſius Domini Regis Juſticiariis ſeu 
quocunq; al io viro judiciali officio ſeculari fungente, in aliquam juratam patriæ jura- 
ti vel ad aliquas inſtructiones ſeu informationis alicui hujuſmodi jurat, in evidentias 
dandas comparentes & evidentias dantes, ab omni impetitione & calumnia in 
aliqua Curia Chriſtianitatis propterea fienda, quieti & liberi eſſe debent & in per- 
petuum penitus irreprehen. And by this Necoꝛd it appears, and by the Stat. 
of 10 Ed. 3. c. 11. by which it is pꝛobided, that Indictoꝛs of Lap- people 
o2 Clerks in Turneys, and after delivering them befoze Juſtices ſhall 
not be ſued foꝛ defamation in Court Chꝛiſtian, but that the Plaintift who 
finds himſelf g21ceved ſhall have a Pꝛohibition foꝛmed in the Chancery 
upon his tale, which was bur an affirmance of the Common Law, foz the 
Statute p2ovides — to2 indicoꝛs in theTurnep only: And pet as well 
all indictoꝛs in other Courts, and all witneſſes, and all others who have 
affairs in the Tempoꝛal Courts, ſhall not be ſued o2 moleſted in Court 
Chriſtian, vide Paſch. 6 Eliz. in the Repoꝛts ofthe Lo2d Dyer ( which caſe 
is not p2inted)John Halles in the caſe of marriage,betwen theEarl of Here⸗ 
ford, and theLadp KatherineGray,deflared his opinion againſt the ſentence 
given by Commiſſioners Delegates of the Queen, in a caule Eccleſiaſtt- 
tal, under the Gꝛeat Seal: And that the faid Sentence in diſ-affirmance 
of the laid marriage was unjuſt, wicked, and void, and that he thought 
that the ſaid Judges Delegates had done againſt their conſcience , and 
tould not render anp reaſon fo2 the laid ſentente; And what Offence this 
was, was referred to divers Judges to conſider, by whom upon gꝛeat 
deliberation it was reſolved, that this offence was a contempt as well 
againſt the Quen,as to the Judges; and every of them were puniſhable 
bp the common Law, bp fine and impꝛilonment: And that the Queen 
may upon that ſue fo2 it in what Court ſhe ſhall pleaſe: fo2 the Nander 
of a Judge in point of his Judgment, be it true oꝛ kalſe, is not juſtifiable, 
&c. And all this appears by the repoꝛt of the Loꝛd Dyer, ſo that in the 
ſaid conſultation it was well p2ovided , that the high Commiſſioners 
ſhould not intermeddle with anp ſcandal bp the common Law: 

5. It was reſolved, that when any Libel in Eccleſiaſtical Court con⸗ 
tains many Articles, if anpof them do not belang ta the cognizanceof 
Court Chriſtian , a Pꝛohibition map be generally'g2anted ; and upon mo- 
tion made, conſultation ma be made as to things Which da helong to 
the Spiritual Juriſdiction: to2 the Mit of conſũſtation with a Quoad, is 
frequent andulual, but a Pꝛohibitton with a Quoad , ig Rara avis in terris 

nigroque ſimillima Cygno. And foꝛ theſe reaſons it was reſolved by all, that 
the Pꝛohibition in the caſe at the Bar was well g2anted , _ in truth 
was g2anted bn Fenner and Crook Juſtices, cin acation. 
Note, theſe general Mule. 
antur in libris noſtris. 


terning Pꝛohibition, quæ ſparſim inveni- 
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Circumſpecte 
agatis, &c. 


Weſt. z. cap. 
43. 


Ibidem. 


Firſt- fruits, 
Acts and Mo- 
numents, 351. 
& 352. 


Non debet dici tendere in præjudicium Eccleſiaſticæ libertatis quod pro Rege & 
Repub.neceſſarium videtur. 


Non eſt juri conſonum, quod quis ſuper iis quorum cognitio ad nos pertinet in 


Curia Chriſtianitatis trahatur in placitum. 


Epiſcopus teneat placitum in Curia Chriſtianitatis de iis quz mere ſunt ſpiritu- 
alia. 


Prohibeatur de cætero Hoſpitalariis & Templariis ne de cætero trahant aliquem 
in placitum coram Conſervatoribus privilegiorum de aliqua re, cujus cognitio ad 
foram ſpectat Regium. 


Non concedantur citationes priuſquam exprimatur ſuper qua re ficri debet cita- 
tio. 


The knowledg of all caſes Teſtamentary, Matrimonp, &c. by the 
goddneſs of the Pꝛinces, and by the Laws and Cuſtoms of the Kealm ap⸗ 
pertain to ſpiritual Jurildiction. | 

6. It was reſolved, that this elpecial conſultation, being only fo2 He- 
reſie, Schilm, anderroneous Opinions, &c. That if thep convict Fuller of 
Perefie, Schilm, oꝛ erroneous Opinion, &c. that if he recant the laid Here- 
ſie, Schiſm, o2 erroneous Opinion, that he ſhall never be puniſhed by Ec- 
cleſiaſtical Law: And after the ſaid conſultation gꝛanted, the kaid Com- 
miſſioners pzoceded and convicted Fuller of Schiſm and erroneous Opini- 
ons, and impꝛiſoned him and fined him two hundꝛed pounds: And after 


in the ſame Term, Fuller by his Council moved the Court of Rings 


Bench to have a Habeas Corpus, & ei conceditur, upon which wꝛit the Goa- 
ler did return the taule ok his detention. | 


— 
— 


Mich. 5. Jac. Regis. 


Ote, Annates, Primitiz, and firſt Fruits, are all one; It was the va- 

lue of everp ſpiritual Living by the pear, which the Pope, claiming 
the dilſpoſition or all Eccleſiaſtical Livings within Chriſtendom , refcrved 
out of every Living;and thoſe, and Impꝛopꝛiations began about the time 
that Polydore Virgil, lib. 8.cap.2.{aith Nullum inventum majorcs Romano Pon- 
tifici cumulavit opes quam id quod annuatam vocant, qui uſus omnino multo anti- 
quior eſt quam recentiores ſcriptores ſuſpicantur, & annates more ſuo appcllant 
primos fructus unius anni: vide Concilium Viennenſe quod Clemens Quintus in- 
dixit pro annatibus. | 

Thele Firſi-fruits were given to the Crown by 26 H. 8. cap. 3. 

Note, Hil. 34. Ed. 1. An. 1370. At a Parliament held at Carlile , g:eat 
complaint was made of intolerable opp2efſions of Churches and Mona 
ſteries bp William Teſia(called Mala Teſta) and the Legate of the Pope, and 
pancipallp concerning Firſt-fruits,at which Parliament the King by the 
aſſent of his Barons denied the payment of Firlt-fruits of Spiritual 
P2omotions within England, which were founded by hisP2ogenito2s and 
the Nobles, and others ofthe Kealm, fo2 the ſer vice of God, Alms , and 
YVolpitality; And to this effect he wit to the Your , and thereupon the 
Pope relinquiſhed his demand of Firſt-fruits of Abbys, in which Par- 
liament the Firſt-fruits fo2 two years were gꝛanted to rhe Ring. 

| Decimz 


ö 2 


| Firſt-fruits and) {Sir Anthony Ropers 
Pt Tenths. 5 a Caſe. 45 


ecimæ, id eſt, the Tenths of Spiritualties were perpetual, which in an- Tents perpe- 
cient times were paid to the Pope, until Pope urbane gave them to R. 2. tu 4. 
aid him againſt Charles King of France, and others who ſuppozted Clement 
the ſeventh againſt him. | : 

And 5 H. 3. by the Bulls ofthe Pope, the Church ol England began to udn and — 
pay the Tenths of all their Revenue as well Spiritual as Cempoꝛal to 335. on Eg 
H. 3. fo2 pears, Theſe were given to the Hing by the laid act of 26. H. 8. cap. 1256. 

6 


—— —U—I— Err oe 
—— 


vide Lambert de Priſt. Anglorum, &c. fol. 12 &. cap. 10. omnes qui habuerint 30. Peter- pence. 
denar. vivæ pecuniæ in domo ſua, de ſuo proprio, Anglorum lege dabit denari- 
um Sancto Petro, vide ib. inter leges Inæ. fol. 7 8. cap. 4. 
Lambert ib. ex poſitione verbi, Sonies and Peter⸗pente; Ina Ring ot the 
Weft Saxons g2anted it to the Pope when he was in pilgꝛimage at Rome, 
Cambd. Brit. pag. 306. ſaith, that it was Offa the Weſt Saxon Ring that 
did gꝛant it: Quære. 


Sir Anthony Ropers Caſe. 


[ che calc of Sir Anthony Roper, who was dꝛawn befko2e the high Com- 
I miſſioners at the Suit of one Bulbrook the Vicar of Bentley, fo2 a Pen- 
ſion out of a ſtectoꝛn Impꝛopiate, of which Sir Anthony was ſeiled in fee: 
And the high Commiſſioners ſentenced the laid Sir Anthony to pay that, 
which he rcfuled ; and upon this then committed him to Pꝛiſon, who in 
this Term by Habeas Corpus appeared in Court, upon the return oł which 
Wait the matter did appear : And it was well debated by the Juſtices, 
and was reſolved, that the ſaid Commiſſioners had not authoꝛity oꝛ com 
miſſion in the laid caſe, fo2 when the act's of the 27 H. 8. & 3 1 H. S. of Mona 
ſteries had made Partonages Impꝛopꝛiate, and other Religious Poſſel- 
ſions Lap⸗ fee, although that Penſions were ſaved, pct as it appears by 
the Pꝛeamble of the ac of 34 H. S. cap. 16. thoſe to whom the Penſions ap 
pertain, had not reinedy foꝛ the ſaid Penſions, &c. 2nd foꝛ this there it is 
pꝛovided, that if the armer o2 Occupicr of ſuch Poſſeſſions ſhall wilfully 
denn the payment ok ann ſuch Penſions , Po2tions, Coꝛrodies, Indemp⸗ 
nities, Synod Pꝛoxies, oꝛ any other P2ofits , whereof ann Arch-biſhop, 
Viſhop, Arch-deacon, oꝛ any other Eccleſiaſtical perſon were in poſſeſſion 
at, oꝛ within ten pears next befoze the time of luch diſſolutionofanpſuch 
Monaſterp, &c. that then it ſhall be lawful fo2 the ſaid Arch-biſhop , Bi- 
ſhop, o2 other Eccleſiaſtical perſon afo2eſaid, being fo denied to be ſatiſ⸗ 
ficd and paid thereof; And having right to the thing in demand, to have 
ſuchp2ocels, as well againſt every ſuch perſon o2 perſons, as fo ſhall deny 
payment, &c. as againſt the Church and Churches charged with the 
ſame, as herctofozc thep have lawfullp done, and as by, and accoꝛding to 
the Laws of this Nealm they may now lawfullp do, &c.And if tha ing 
hath covenanted to diſcharge the Patentee cc. of Penſions, and then hut 
ſhailbe made fo? the ſame in the Court of Augmentations, and not elſe⸗ 
where; then if the high Commiſſioners will determine of Penſions, then 
ought to do it bp the ac 34 H.8. and the laid ac gives this erp2eſſp to O2- 
dinarics, and their Officials, and the high Commiſſioners have their au⸗ 
thoꝛity by the ac r Eliz. made a long time after. 

But it was objected, that the ſaid ac x Eliz. gave tothe Quen, her 
Heirs and Succeſſoꝛs. power to aſſign Commiſſioners to exerciſe and exe⸗ 


cite 


— 


Sir Anthony Roper 5 Part XII. 


Caſe. 


execute all manner of Juriſdiction Spiritual / to viſit , refo2m , 8c. all 
Schilm andÞereſie,&c.andEno2mitieswhich bn ann manner of Spiritual 
Jurildiction can oꝛ lawfully map be refozmed. And it was ſaid, that ſuch 
Spiritual Juriſdiction which the Biſhop ſhould have, is transferred to 
the high Commiſſioners. | 

But it was unanimoullp reſolved by Coke, Walmſley, Warberton, Daniel 
and Foſter, Juſtices, that the At 1 Eliz. doth not extend to this caſe foꝛ di- 
vers caules,viz. . | 

1. Fo2 that the ſaid clauſe of Keſignation is not moꝛe large then the 
clauſe of Reſtitution; and that the Ax of x Eliz. doth not take away noꝛ 
alter any Act of Parliament, unleſs thoſe only which are expꝛeſly named 
in the Act: And it was reſolved that the high Commiſſioners cannot hold 
— loꝛ the double value ol Tpthes carried awap beloꝛe leverance, foꝛ two 
cauſes. 

(1.) Fo2 this, that the Statute 2 Ed.6.cap.r 3. gone the Cognizance of it 
to Spiritual Judges, which is tobe intended of ſuch Spiritual Judges 
who then were. ü 1 

(2.) Subſtraction of Tithes is injury and no crime, but concerns inte⸗ 
— — p2operty: And foꝛ this the high Commiſſioners cannot meddle 

ith it, | | 

2. Fo2 that the wozds of the At x Eliz. are (which by any manner of 
Spiritual Juriſdiction cano2 lawfully maybe refozmed)Andit appears 
that theſe wozds extend to the crime onlp, and not to the caſes of Intereſt 
betwixt partp and party; foꝛ the wozds are: All ſuch Errozs, Hereſies, 
&c. which by any manner, &c.ſo that (ſuch) and (which) are Kelatives. 

3. This Purildictton was given to the Biſhops by Act of Parliament, 
Viz. by 34 H. 8. which is moze tempoꝛal than ſpiritual : And lo? this 
our ob the pꝛecedent woꝛds x Eliz. viz. Spiritual o2 Ecclefiaſtical<Ju- 
rildiction , which is to be intended of Juriſdictions merlp o2 purelp 
Spiritual, but Acts of Parliament are moꝛe tempozal than ſpiritual. 

4. It was not the intent ot the Act 1 Eliz.which revived the Statute 23 
H. &. cap. ↄ. b which Act it is enacted, that none ſhall be ſued out ol his Dio- 
ceſs, &c. that the high Commiſſioners foꝛ _ cauſes ſhall ſend foꝛ 
Subjects out of anp part of the Kealm, and lo in effect confound the Ju- 
riſdiction of the Ozdinarp who is an officer and Miniſter fo neceſſary that 
in divers caules the Courts of the King cannot adminiſter to Subjects 
without him, &c. | | 

5. Ik the Act ok 1 Eliz. had extended to give to high Commiſſioners 
power to determine meum & tuum, as Penſions, Tithes, Legacies, Ma⸗ 
trimonies, Divozces, Adminiſtrations, Pꝛobates of Teſtaments, &c. the 
Act would alſo give the party grieved benefit of appeal, and not give abſo- 
lute authoꝛitꝝ to rn Commiſſioners finally to determine Meum & 
tuum, and to baſtardile Aſſues, &c. without ann controlement, fo2 this 
ſhould be diſſolved in the Court ofthe Ozdinarp which is fo antient and 
inevitablp neceſſary in manp tales to the adminiſtration of Juſtice, in 
divers points of it, that without this, Juſtite connot be executed. 

6. The high Commiſſioners cannot extend themſelves but only to 
Crimes, toꝛ theclaule which gives to them power toimpziſon, &c. and to 
pikniſh, &c. and impꝛiſon ſuch Offender,s:c. And (Offender) is only tobe 
intended of him who commits any crime, and not ol him who detains 
Penſion, Legacp, Tpthes, &c. 


Mich. 


part XL, Sir Anthony Ropers ; 


Caſe. 


\ . 


Mich. Jac. Rot. 2254. 


7 


Viz. apud Weſtmonaſterium immediate poſt receptionem hujus brevis corpus 
Anthonii Roper militis in pri ſona prædicta ſub cuſtodia ſua detenti quocunque vo- 
mine cenſeretur, una cum die & cauſa captionis & detentionis ejuſdem Anthonii: Et 
iidem Juſticiarii hic, viſa cauſa illa, ulterius fieri fecerint quod de jure & ſecundum 
legem & conſuetudinem regni Domini Regis Angliæ fuerit faciendum: Et modo 
hic ad hunc diem, ſcilicet diem Sabbati proximum poſt caabis Sancti Mich. iſto 
codem termino venit prædictus Anthonius in propria perſona ſua ſub Cuſtodia 
prædicti Guardiani ad barram, hic predict, & idem Guardianus, tunc hie mand. 
Quod ante ad ventum brevis pred icti, viz. nono die octabis ultimo præterito præ- 
dictus Anthonius Roper miles reducit ſe priſonæ prædictæ perantea commiſſus vir- 
tute cujuſdem warranti, dati 30. die Junii ultimo præterit, quod ſequitur in hæc 
verba, viz. ä . | 


P Rzceptum fuit Guardiano priſonæ Domini Regis de Fleet. Quod baherch hic; 


Hab. Corpus 
retorn. and 


diſcharge by 


judgment of 
the Court. 


T Heſe are in his Majelties name to require and charge vou, by ver- 


tue of his high Commiſſion fo2 cauſes Ecclefialtical, under the gꝛeat 
Seal of England, to us and others direxed, that herewith pou receive and 
take into pour Cuſtody the body of Sir Anthony Roper, Knight,-and him 
(af! detain Pꝛiſoner at this our commandment , until we ſhall give oz⸗ 
der ioꝛ his eniargement,ſignitying unto yon, that the cauſe of hiscommit- 
ment is, foꝛ that there being a certain cauſe referred unto us by his Ma⸗ 
jeſties ſpetial direction, betwixt him the laid Sir Anthony Roper and John 
Bulbrook Dicar of Bentley, fo2 that he detained wꝛongkully from him the 
ſaid Vicar, a certain pearly Penſion due unto him from the laid Sir An- 
thony; And being thereupon called bekoꝛe us, and after full hearing of the 
taule in the pꝛeſente of Sir Anthony and his Council at thꝛeæ oꝛ four ſeve⸗ 
ral times, and at the laſt adjudged by us to pay the ſaid Penſion, he ha⸗ 
ving lome time ot deliberation given unto him by us to conſider thereof, 
hath notwithſtanding obſtinatelp diſobeyed the laid Oꝛdet, and doth fo 
ſtill perſiſt: And this ſhall be pour Warrant in that behalf; Given at 
Lambeth this thirtieth of June, 1607. Et quod hæc fuit Cauſa Captionis & de- 
tent ionis, predicti Anthonii in priſona prædicta, corpus tamen prædicti Anthonit 
modo hic paratus habet prout per breve prædictum ſibi præceptum fuit, &c. ſuper 
quo, viſis præmiſſis & per Juſticiarios hic plenius examinatis & intellectis, videtur 
jiſdem Juſtic. hic quod prædicta Cauſa commiſſionĩs prædicti Anthonii priſonæ de 
Fleet piædict. in retorno prædict: ſuperius ſpeciticata minus ſufficiens in lege ex- 
iſtit ad detinendum prædictum Anthonium in priſona prædict. Ideo prædictus 
Anthonius à priſona prædicta per Curiam hic demittitur, ac idem Guardianus de 
hujuſmodi Cuſtodia per eandem curiam hic plene exoneretur &c. And this was 
reiolved una voce by Coke chief Juſtice, Walmfly. Warberton, Daniel, and 
Foſter Juſtices, fo2 the cauſes and reaſons afoꝛe expꝛeſſed. 

And in the very lame Term in Lanes tale, a Parſon in Norfolk who 
ſued one of his Pariſhoners befoze the high Commiſſioners, fo2 ſcandal⸗ 
ing or him, ſaying in the Church on the Sabbath bekoꝛe all his Pariſho- 
ners, That he was a wicked man, and an arrant Knave: P2ohibition lies, fo2 
this, that it was not lo enoꝛmous as the Statute intended: Note, that 


by expꝛels Proviſo, the high Commiſſioners cannot intermeddle with all 


Yerefies, but with exoꝛbitant Yercfies, &c. and the other ſhall be deter⸗ 
mined bekoze the Ozdinary, 


Jill. 


Juſtice in Wales not but by —- 
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mY Tote, it was moved to the Jultices this very Term, upon conſidera- 
Jutice of PN tion the acts of 34 H.8. cap. 28. and the 18 Eliz. It the Juſtices in 
be by Com- Wales map be conſtituted by Commiſſion ; and npon conference it was 
miſſion but by conteived then could not, but that it ought to be by Patent, as it hathben 
— uſed ever ſmce the act 34 H. 8. Then it was moved, it the King which now 
is, maꝝ by fozce ofa clauſe of 34 H. 8. do it, which clauſe is, That the 
Kings moſt Nopal Majeſip ſhall and may at all times hereafter from 
time to time, change, add, oꝛder, alter, miniſh, and refo2m all manner of 
ings beloꝛe rehearled, ay to his moſt Excellent wiſdom and diſcretion 
i ſem met: And alſo ta make Laws and Ozdinances foꝛ the Com- 
mon-wealth,and god quiet ofhis ſaid Dominion of wales, and his Sub- 
zecs of the ſame, from time to time, at his Majeſties pleaſure. And it 
ſemed to divers ol the Juſtices, that this power given tothe Hing de⸗ 

termined by his death, fo2 divers caules. 4 

1. Jt wants thele wozds , His Succeſſors, and foz this it ought to be 
dꝛawn tu ſucceſſion by conſtruction, and that ſhould be againſt the inten- 
tion of the makers of the act, fo2 they gave this high power of alteration, 
&c. of the Laws to the Kings molt excellent Majeſtp, as to hi moſt ex- 
cellent wiſdom and diſcretion ſhall be thought moſt mæt; which wozdg 
want, His Succeſſors: P02 as his wildom and diſcretion, which they well 
Knew, did not goin ſucceiſioy, fo the power and g2eat confidence which 
was annexed to them did not go in lucceſſion; andfo2 this, that Eorum 
progreſſus oſtendunt multa quæ ab initio provideri non poſſunt: And what 
enſues upon this Act of the 34 8.8. concerning this uniting of wales and 
England, and the ſubjection of them to the Laws of England, none could di⸗ 
vine: Foz this caule it was thought reaſonable that King H. s. during his 
time, might alter them; that he leing the obedience of thole of Wales, and 
the god fruit which pꝛocæded out of the laid Aa, never altered ann part of 
it: But it was never the intention of the laid Ac to give power to the 
King and his Suteeſſoꝛs fo: ever, to alter, 8c. the Laws, ſo that none of 
that Country could be certain of his Life. Lands, Goods oz liberty, oz a- 
np thing which he hath, and that would be of gꝛeat ſervitude, Miſera ſervi- 
tus eſt, ubi jus eſt vagum : Allo the woꝛds are fo2 the Common-wealth, &c. 
i his Majeſties Subjects of Wales, at his Majeſties pleaſure, &c. by 
which it appears that 2 of the makers of the Act, was to give 
this power to Ring H. d. fo his pleaſure, did determine by his death. 

2. Power ot alteration o Laws, &c. is a point of high confidence con- 
cerning the adminiſtꝛation of Juſtice, which the act by omitting [of his 
Succeſſozs) intended to unite this tonfidence to the perſon of H.8. and not 
to extend it withoutlimitationof time to his Surceſſoꝛs: And this ſtands 
with the conſtruction of Law in other caſes, foꝛ all Commiſſions concern- 
ing the adminiſtration of Juſtice, determine by the death of the King, nea 
he conſtitutes them Julticiarios ſuos, which authoꝛity being in cale of Ad- 
miniſtration ot Juſtice determines by the death of the King , oꝛ reſigna⸗ 
tion, 1 Ed. 5. 1. 1 H. 7. 1. 14 Ed.4.44. pet if the King make a Leaſe Durante 
bene placito, o pꝛeſent ono to a Church, thele are not void by his death, un⸗ 
til, then are controlled oꝛ revoked by his Succeſſo2 : But the Office of a 
Sherif which is g2anted, Durante bene placito, determines bn the death of 
the King, fo: this concerns the adminiſtration of Jultice : And upon 
certificate of the opinion of the Juſtices, that the Juſtices of wales cannot 
be conſtituted by commiſſion tothe Loꝛd Chancelſoꝛ, Baron Snigg had a 
Patent fo2 the circuft of wales, as others had befoꝛe. Trin. 
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19 Term it was reſolved Per totam Curiam in Communi banco, viz Coke High Com- 
chick Jultice, Walmſley, Warberton, Daniel, and Foſter, in the caſe of Al- miſſion. 
jan Ball, that the high commiſſioners cannot by foꝛte ofthe Act, 1 Eliz. cap. Furſirant 
1. ſend a Purſivant to arreſt anꝝ perſon ſubjec to their Juriſdiction,to an- 
[wer t. matter betoze them: But they ought to p2oced atcoꝛding to 
CccleftaſticalLaw, by citation: Fo2 the Statute 1 Eliz. did not give them 
ann ſuch Authoꝛitꝝ to arreſt the bodp of ann Subject upon ſurnuſe: And 
although thatit be compziſed within theirCommiſſion,that then may ſend 
foꝛ any by Purſivant, &c. pet inalnnich as this hath no foundation upon 
the act of i Eliz. the Ring bp his commiſſion cannot alter the Eccleſiaſtical 
Law, no? the pꝛoceedings of it, = the Act laps , that the Commiſſioners 
ſhail exerciſe, uſe, and execute all the Pzeniſſgg (accoꝛding to the p2ivi- 
ledg of the Act) acco2ding to the ſaid Letters ents, id eſt, the Letters 
Patents which are mentioned and authozitp befoze, fo2 this is imploped 
within this woꝛd (aid) and foꝛ this without Queſtion, the Commiſſion 
only without the Act cannot alter the pꝛocedings of the Eccleſialtical _. 
Law: And in the Circuit of Northampton , when the Lo2d Anderſon and Fg cle. 
Glanvil were Jultices of Aſſiſe, a Purſivant was lent by the Commiſſio⸗ j\ages of Af. 
ners to arreſt the body of a man to appear befo2e them, and in reſiſtance of {ie in Nor- 
the arreſt, and ſkriving amongſt them, the Purſivant was killed: And ik a tonſhire. 
this was Murther oꝛ not, was doubted, and this depended upon the va⸗ 4. Kb. 
lidity ol power and authoꝛity of the Purſivant, fo2if this Authozity was 

lawful, then in killing of an Offiter ol Juſtice in execution of his Office, 

ig murther; And adviſement was taken till the next Aſſiſes: and upon 

conference at the next Aſſiſe it was reſolved, that the arreſt was Tortius, 

and by conſequence that this was not murther : But thep map ſend Ti⸗ 

tation bp a Purſivant, Wird, kk fl ty made default, to excom⸗ 
munication, and then to have a Capias excommunicatum, and to impꝛiſon 

him by the Wit of the King, which W2it De excommunicato capiendo, is 

p:eſerved and retoꝛnable by the Statute of 5 Eliz. which ſhall be in vain, 

if then may arreſt him by aPurſivant befoꝛe any anſwer oꝛ default made: 

And this will be m_ the Statute of Magna charta , and all the ancient 

Statutes, which ſ& Reſtal, Title Accuſation: If a fræ⸗man ſhall be arreſt- 

ed upon a bare ſurmiſe oꝛ acculation: which Statutes if god and pꝛofi⸗ 

table foꝛ the Weal⸗publike, never were intended to be repealed by the laid 

Statute of 1 Eliz. 


C YO: 


Note, that neither the Star-Chamber nor Chancery awards any Meſſenger 
to arreſt the Body until a contempt made, but firſt a Subpœna, &c. 


Marmaduke Langdale's Caſe, vi. 58. 


| 
155 the caſe of Marmaduke Langdale of Lea venthorpe in the County of York, High Com- 2: rity 3 ral = L | 
bp Joane his Mife, being ſued fo! maintenance befoze the Biſhop of Can. miiſſion. 1.7 ant nk fore 
terbury; and other high commiſſioners : it was reſolved Per totam Curiam, rer my 
præter Walmſley who doubted of it, that * which bekoꝛe — — 
: gꝛante 
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after this dap we ſhall not be 


2anted, was well maintainable, foꝛ this, that it was not anp ene:mity, 
no2 any Offence within the Statute but a neglect of his dutp, and a 
beach ol his vow of maintenance ; allo the party ſhall be deſeated of his 
appeal: And ko2 thatreaſon it belongs to the Court of the Ozdinarp : 
And the Nule of the Court was, that the Plaintiff ſhall count againſt the 
high Commiſſioners (fo2 againſt his Wite being one perſon in Zal with 
him, he couldnot count) and upon demurrer jopned, the cale tobe argucd 
and adjudged, upon which the party gzieved may have a Wꝛit oi Erro, Si 
fibi viderit expedire, &c. HR More, fol. 58. 


On Sunday laſt, my Toꝛd chief Juſtice and mp ſelf, at Serjeants Tun in 
the after-non,received by the hands of the KingsAtto2znep by command- 
ment, as he ſignified to us bp pour Loꝛdſhips, the ſaid complaints , ex⸗ 
hibited to his Majeſty bp the Loꝛd Pꝛeſident ol Wales, andthe Loꝛd Pꝛe⸗ 
ſident of York, againſt the Judges ok the Nealm, with a ſignification of 
pour Loꝛdſhips pleaſure, that we two ſhould impart the ſame to the reſt 
of our Bꝛethꝛen, which ing did on Mundan in the after-noon , the foꝛe⸗ 
noon being ſpent in the pWlick ſervite ol the Realm, at Weſtminſter : And 
upon conſideration had ol parts of the complaint , we have, as this ſhoꝛt 
time will give us leave, being daply imploned, as well in the Courts 
at Weſtminſter , ag [ome of us to2 trpalls of Mꝛits of Niſi prius, reſolved 

theſe anſwers which we knowing tobe Warranted by the Laws 
of this Nealm, doubt not but will be allowed by pour Lozdſhips ; And 


do hope that where the Judges of this Realm have ben moze often 


called befoze pour Lo g, then in foꝛmer times they have been, 
which is much oblerved;and gives much emboldning to the Vulgar.that 
o often (upon ſuch complaints, pour To 
ſhips being truly infozmed ol our pꝛotædings) hereafter called befoze you. 
And _ that mp To2d Pꝛeſident of York hath now Ore tenus, firſt ope- 
ned the caule o his g2zief moze amplp, and in ſome tales moze particular- 
In, I will begin to thoſe objections that have ben made on the behalf of 
that Council, wherein fo2 method, and fo2 avoiding of confuſion , J will 
firſt ſpeak to the true cauſe of the Inſtitution of that Court. 
at our poceedings in gꝛanting of P2ohibitions, is foꝛ the matter 
e AW. "I. 


2. 

3. That the manner ok our pꝛoteedings was reſpectful and comlp to- 
wards the Loꝛd Pꝛeſident of Yurk, and the Countil there. 

4. Anſwers to all objections both particular and —_—_— 

5. Nemedies foz the time paſt, if there be juſt caule. 

6. And laſtly, remedies fo2 the future, to take away all the cauſes of 
oppoſition between the Judges and both the ſaid Conncils: viz. 

Akter the ſupp2eſſion of all Keligious houles, to the value of two hun- 
dꝛed pound,o2 under, An.27.H.8.in the begining of October, An. 2 8 H.8. there 
was a gꝛeat inlſurrection ot᷑ the Loꝛd Huſſey,and twenty thouland pecſons 
in Lincolnſbire,about the caule of Religion, againſt whom Charles Brandon 
Duke of Suffolk went and appealed them. | | 

As loon as then were appealed,a g2zeatCommotion began of 40000 men 
of that Countp , Sir Robert Ask being Chief, againſt whom the Duke of 
Norfolk went and diſperfedthem; Son after in Lancaſhire began a gꝛeat 
Rebellion of menof that County , and ok Cumberland, Weſtmerland, and 
Northumberland, againſt whom the Earl of Derby was imploped, and quie⸗ 


ted them: After that, Muſgrave Tilby, and others, began to raiſe a gꝛeat 


— and aſſaulted Carlile Caſfle, whom the Duke of Norfolk over- 

ew. | 

P?elentlp after Sir Francis Bigot with a multitude of people, made an 
JJnſurrecion 


2d- 
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Inſurrection at Setrington, Leigh, Pickering, and Scarbrough in Yorkſhire, 
whom the Duke of Nortolk pacificd: And leon after the Lozd Darcy, Ask, 
Conſtable, Bulmer, &c. began a new Commotion about Hull in Yorkfhire, 
whom the Dulic of Norfolk appealed. And all thele Kebellions were be- 
twen the beginnings of 28,and 30. of H 8. within which time many of the 
Nebels were crecuredin Furore belli, and in Flagranti crimine, by Marſhall 
Law, and ſome attainted by the Common⸗Law. The King intending 
the ſuppꝛeſſion of the gꝛeater houſes of Neligion, which An. 3 1 H. 8. he et⸗ 
kected, he eſtabliſhed a Council there foꝛ the quiet of the Countries of York- 
ſhire, Northumberland, Wellmerland, Cumberland, Dureſme, the Counties of 
the City of York, Kingſton upon Hull, and Newcaſtle upon Tine, fo2 pꝛeven⸗ 
tions oifitots, Tumults, and Inlurrections in thole Counties and pla- 
tes: In this time ok neceſſity and danger, the King did arme the Pꝛeſi⸗ 
dent and Council with two authoꝛities in one Commiſſion: the one a 
Commiſſion of Oycr and Terminer; de quibuſcunque congregationibus & con- 
venticulis illicitis coadunationibus, conferationibus Lolardiis, impriſionibus falſis, 
allegatis, trangreſſionibus, Riotis, Routis, retentionibus, contemptibus, falſitatibus, 
mainutenentiis, opprethonibus, violentiis, extortionibus & aliis malefactis, offencis, 
& in juriis quibutcunque, per que pix & tranquilitas ſubditorum noſtrorum Comi- 
tatibus, Civitatibus, & villis prædictis gravat, &c. Secundum legem & conſuetu- 
dinem regni noſtri Angliæ vel aliter ſecundum ſanas diſcretiones veſtras audiendum 
& terminandum. 

The other authoꝛi v was, Nec non quaſcunque actiones reales ſeu de libero 
tenemento, & per ſonales, cauſaſque debitorum & demandorum quorumcunq; in 
Com. &c. prædictis, quando ambæ partes vel altera pars fic gravata paupertate 
gravata fuerit quod commode Jus ſuum ſecundum legem Regni noſtri aliter proſe- 
qui non poſſit, ſimiliter ſecundum leges & conſuetudines regni noſtri Angliæ vel a- 
liter ſecundum ſanas diſcretiones veſtras. And this is all the authoꝛitu that 
the Pꝛeſident and Council had firſt expꝛeſſed in their Patents, without 
any pꝛivate Inſtructions: and this appears by the Commiſſion under 
the gzeat Seal, 31 H.8.6 Pars, Roberto Landavenſi Epiſcogp Præſidenti Con- 
- cilii, & aliis; out of which Charter thele things were obkerved, viz. 

1. That the final intention of the Commiition was, Quod pax & tran- 
quillitas fubditorum præſerventur. 

2. That they hear and determine Riots, Gonts,&c. accozding to Law, 
oꝛ their difcretions, which authoꝛitu by dilcretion was added, Ad facien- 
dum populum : F02 it was reſolved without Queſtion, that in ſuch caſes 
they had not power but to p2ocecd acco2ding to Law, fo2 that is Summa 
diſcretio, and not acco2ding to their ꝓꝛivate conteits and affections,quia ta- 
lis diſcretio diſcretionem conſundit, ſo the other clauſe concerning real and 
perſonal Actions in all the Counties of York , Northumberland, Cumber- 
land, Weſtmerland, Dureſme, and the Towns afozeſaid, was only Ad facien- 
dum populum, foꝛ this was utterly void in Law. Foz, 

1. No ſuch general authoꝛity gꝛanted, may be made by the Commiſſi⸗ 
on ol the King, to hear and determine all real actions within ſuch a Coun⸗ 
ty acco?ding to Law, as he map bp Charter within a certaiu County oꝛ 
particular place, fo2 the king by Commiſſion may give power to deter- 
mine criminal cauſes between the King and the party, Secundum legem & 
conſuetudinem Angliæ, but he cannot give power by Commiſſion to deter- 
mine caules between party and party: As it was reſolved in Scrogg's 
caſe, An.2 Eliz.fol.175.tn Dyer. vide Dyer.236. But the King bp his Letters 
Patents map gꝛant to ſuch a coꝛpoꝛation in ſuch a Town, Tenere placita re- 
alia, perſonalia, & mixta; And none by this can have an pꝛejudice, foꝛ the 
p2oc#ding ought to be accoꝛding to Law; and if they erre, the party g2ived 
may have his W:it of Erroꝛ: but the cee cannot gꝛant to them a * 
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of Equitp foꝛ the cauſe afozeſaid ; And foꝛ this Caule, that ſuch a Judge 
ſhould be without controlement : And it was laid, that it ſuch Commit- 
ſioncrs cannot determine ꝓelonies, oꝛ other criminal canſcs by Witt, but 
by Commiſſion, ſo cannot any determine pꝛivate cauſes betwirt party 
and party by Commiſſion but byWzit,bp the Statute of Magna Charta. cap. 
12, and Weſt.2.cap.30.Recognitiones de nova diſſciſina, &c. non capiantur niſi in 
propriis Comitatibus: Which act gives autho2ity to Juſtices of Aſſiſe in 
their pꝛoper Counties, by which it appears, that without an Act of 
Parliament, the King by his Letters Patents cannot put and authoziſe 
Juſtices De Aſſiſas Capiendas, to take them within another County : And 
foꝛ this the ancient Pꝛeſidents and pꝛoceedings of Law ought not to be 
altered. As a Juſtice ofone Bench, oꝛ of the other, ought to be made by 
Commiſſion, and not byWzit,and yet he may be diſcharged by Wait 5 Ed. 
4.32. But Juſtices in Eyre are by Wꝛit, as it appears bp Bracton, lib. 3. 
cap. 11. and Britton fol. I. Alſo by the Statute of weſt 2. cap. 30. and of York 
cap. 4. Juſtices of Niſi prius, give judgment in Aſſiſes of Darrein preſentment, 
and Quare impedit in ſuch a County, which cannot be done without arlia⸗ 
ment, Et ſic de cæteris. 

Allo it was obſerved, that at the firſt the laid Commiſſion concerning 
ations between party and party, extended only when both the parties, oꝛ 
one of them were ſo pw, as then were not able to pꝛoſecute at Law: Allo 
by the firſt Jinltitution they had no power to gzant Injunctions. And 
laſtly, their Commiſſion was Patent under the gꝛeat Seal, and inrolled 
in Chancerp : And thus much was laid fo2 the Firſt, concerning the true 
cauſe of the Jnſtitutionof the Court, viz. Foz pꝛeventing of Tumults and 
Nebellions,and when it began. 

2. As to the ſecondpoint, the gꝛanting of Wꝛits of Habeas Corpus, and 

20hibittons, is juſtifiable by Law ; fo2 whereas at the firſt their autho⸗ 
2tp was Patent, it is now pꝛivate: foꝛ the Letters Patents do refer unto 
certain Jnſtrucions which are no where ol Necoꝛd, bnt kept in pꝛwate, 
and it was tears, fo2 private relpects,Et de non apparentibus & non exiſten- 
tibus eadem eſt rafto: beſides, the danger to the Subjects gꝛeat, foꝛ if then 
loſe their Jnſtrucions (as it hath hapned heretokoꝛe) all is Coram non ju- 
dice: And this firlt reaſon is drawn from the Inſtructions themſelves : 
The ſecond reaſon is dꝛawn from the contuinacy of the party that ſuppo⸗ 
ſeth himlelf to be gzieved by the Pꝛohibition, and againſt whom it is 

2anted ; if the autho2itpof the Council be never ſo good, pet being late 
and particular Juriſdiction, the partp muſt of neceſſity plead it, ſo as it 
may appear unto us judicially ; fo2 as we are Judges of Necoꝛd, ſo muff 
we be infoꝛmed of Kecoz2d, and never pet hath any party p2ohibited mo- 
ved in Court to have a conſultation , by which might be ler foꝛth the Ju- 
rildiction of that Court and Council, fo as the gꝛanting of Pꝛohibitions 
hath been juſt ; and the fault (if ann be) in the parties themſelves, that ne 
— hitherto made their cauſe known, as it ought to be by Law, to the 

ourt. - 

The third reaſon is dꝛawn from the gꝛeat injury offered to the defen- 
dants, fo2 it is a true Rule, Miſra ſervitus ubi jus eſt vagum aut incertum: The 
Defendants by Law, map in all Courts plead to the Jurildiction of the 
Court; but how can they do fo, when no man can poſſibly know what Ju⸗ 
rildicion then have: concerning matters of State, which are Arcana im- 
perii, it 18S meet then ſhould be kept ſub ſigillo confilii, and in ſetret:but fo? 
Juriſdiction between party and patty, foꝛ deciding of Mcum & tuum, God 
koꝛbid they ſhould not be known to them who are to be judged by them; 
but the keeping of them in ſuch ſecrecy bewꝛaieth that the Council are af- 
fraid that they would not be juſtified if then were known: And it was 
con- 
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concluded again, Miſcra ſervitus ubi jus aut vagum aut incertum. 
3. Put pꝛacedings herein have been reſpectful: foꝛ a Jury of Officer 
and Artoꝛneys ot our Court, being accoꝛding to an ancient tuſtom, time 
ont ot mind of man uicd,ſwo2n to pꝛeſent amongſt other things and Arti⸗ 
cles, all detauits ol Officers andAiniſters in not exetuting thewꝛits and 

P2oceis out of this Court, and all impediments and hindꝛances what⸗ 
loever of the due p2ocedings of this Court, whereby Juſtice cannot be 
adminiſtred: And finding upon their Oaths divers unjuſt and undue 
impediments ot the pꝛocecdings of this Court, by the laid Council in par⸗ 
ticular: And thereupon a motion being made in open Court in Michaelmas 
Term laſt, by the kings Serjeantbhiſipps, ot many intolerable grievances 
of the Subject, offered by the laid Countil, to many ok his Majeſties Sub- 
jects in derogation of the Kings Laws, in pꝛejudice of the Kings p:cats, 
and in hindꝛance of the duc pꝛoceedings of this Court, p2aped the Court 
accoꝛding to Law and Juſtice, to gꝛant ſeveral Pzohibitions in all thole 
feveral tauſes, which we could not deny; but pet thought fit beto2e we 
gꝛanted the lame, that there might be a good cozreſpondence between both 
Courts: we ſhould firſt confer with Sir Cuthbert Pepper, Attomnep of the 
Wards and one ot that Council, to let him underſtand the particular gꝛie⸗ 
vantes and oppꝛeſſions, and to hear what he could ſap in the juſtificati⸗ 
on thereof, who accoꝛdingly upon motion tame to us to Serjants⸗Inn, 
with whom we conferred, and ſignified to him the particulars of the ſaid 
gꝛievantes, who would not take upon him to juſtifie the ſame in no ſozt, 
but laid, he would atquaint the Pꝛeſident and Council therewith, and re⸗ 
turn their anſwer, which fo2 that it was neglected, we upon further mo⸗ 
tion in Court gꝛanted Pꝛohibitions, as in Juſtice we ought, which courſe 
and oꝛder of pꝛoca dings we hold to be relpeakul and comiy toward the 
Lo2d P2eſident and Council. | 

4. Jt was objected, that moꝛe Pꝛohibitions had been gꝛanted of late, 
than in many years befoze, whereunto a fixfoid anſwer was made. 

1. That they had excedingip multiplico the number of cauſes , fo as 
thep have above two thouſand depending at one time,and having but five 
Counties and thꝛæ Towns, af one ſitting there were about 450 tauſes 
at hearing, whereas the Chancery that extends into 41 Counties Engliſh, 
and 12 in Wales, in all 5 3, had in Eaſter Term, but 95 to be heard, and in Trin. 


Term, but 72; ſo as if then multiply their tauſes ſo infinitely above what 


= "x at the firſt, it is no wonder if the number of Pꝛohibitions be increa- 
ed. - 
2, Beſides the multiplication they have innovated and taken upon them 
to deal in cauſes which we know never any P2efident tould, and we think 
never any Pꝛeſident and Council did uſurp: As firlf, Suits upon penal 
Laws, and manyof them limited to the Courts at Weſtminſter. biit all of 
them without queſtion out of their Jurildiction: As foꝛ example, betwen 
Harriſon and Thurſtone in Engliſh Bill, upon the Statute 39 Eliz. of Tillage, 
whereas the very Statute giveth Jurildiction to tertain ſpecial Courts: 
The Defendants pleaded to the Jurildiction, whereupon an Attachment 
was awarded againſt him, and fined. | 1 
2. In the caſe of Hartley after Jndictment ol foꝛcible entry and reſtituti⸗ 
— acco2ding to the Statute upon an Engliſh Bill diſpoſſeſſed bn the Preſi⸗ 
ent. 
4. And after a retoverp in an Ejectione firmæ, and exetution by Habere 
facias poſſeſſionem out of our Court, they upon an Engliſh Bill, diſpoſſeſs'd 
the Plaintiff, and this was Harts taſe. Between Jackſon and Philipps, after 
Judgment in our Court, ſuit there by Engliſh Bill. Between Stanton and 
Child, aftcr execution in debt by pꝛotels out of our Court they n—_ = 
ainti 
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Plaintiff, an old man and lame. Between Binns and Collet, alter he Lc⸗ 
kendant was outlawed in an action of Battery. 

5. They admitt Engliſh Bills in the nature of Wꝛits of Erroꝛ, and ol 
Formedous and other real actions. 1 

N 2 They will admit no plea of Out-lawry in difability of the Plain⸗ 
tilt. 

7. Thep uſually gꝛanted Injunctions to ſtay the common Law, which 
is utterly againſt Law, and ſometimes to ſtay ſuits in Chancery, and in 
the Exchequer Chamber, and many other pꝛotædings which are againſt 
Law and reaſon, to the g2cat oppꝛeſſion and g2ievance of the Subjce, fo 
in reſpect as well of the multiplication of Suits as Innovations of o⸗ 
thers. It map very well be that moꝛe Pꝛohibitions and Habeas Corpus 
have ben gꝛanted ot late then were in times paſt; And pet there hath ben 
moze g2anted, and moꝛe ancient then is ſuppoſed: o? Mich. 7. Eliz. Rot. 3 1. 
upon a motion made by Carus, the Kings Scrjcant , Habeas Corpus was 
g2anted out of the Kings Bench, fo2 the body of John Lamburn, alias Lam- 
bert, which Wꝛit being returned, that he went to the Caſtle of York where 
John Lambert Wag a Pꝛiſoner, and that one Oſwald Wilkinſon, the Soaler 
refuſed to deliver him, without the leave of the Arch-bithop of York: 
Pꝛeſident of the Council there, whereupon he went to the Arch-biſhop, 
and ſhewed unto him the Queens Wꝛit of Habeas Corpus; whereunto the 
Arch-biſhop anſwered, that John Lambert was not the Sheriffs Pꝛiloner, 
but was committed by him and the Conmncil to the Goalers cuſtody, and 
therefozrhefhoutonorbedetivercd, and therekoꝛe he lent one Morgan his 
r detretarꝝ to the Goaler, that he ſhould not be delivered; And thereupon 
as well foꝛ the contempt in the Arch-biſhop , and the Goaler, as foꝛ the 
iuſufficient return in not having the body, Carus the Kings Serjcant mo⸗ 
ved foꝛ an Attachment againſt the Arch-biſhop of York, and Wilkinſon the 
Goaler, foꝛ the contempt returned by the Sheriff, and it was g2anted, 
and the Sheriff was amerced, fo2 that he ſhewed no lawful cauſe, Mich. /. 
& 8. Eliz. in Hir de Habeas Corpus. John Dawſon in Pꝛiſon fo2 a Hitot , by 
Engliſh Bill, befoze the Pꝛeſident and Council of York, removed by Habeas 
Corpus and delivered: fo2 no man ought to be convicted foꝛ a Riot, but by 
Jndicment, trpal, oꝛ other due pꝛoteſs at Law: and there are many o⸗ 
ther like Wꝛits of latter time, Paſch. 12. Eliz. in libro de Habeas Corpus, 
Thomas ap Morgan, committed by the Council and Pzeſident of Wales &c. 
aud finding the cauſe unjuſt, bailed him, &c. And in Trin.20.Eliz.ib. the 
like Mꝛit foꝛ the body of John Rowland, committed by the P2cſident and 
Council of Wales, and finding by the return that the commitment of him 
was againſt Law, he was dilcharged bp the Court, and manꝝ moze of 
that nature. . . 

8. The Judges never g2ant either Pꝛohibitions o2 Habeas Corpus, but 
upon motion oꝛ complaint by the party gꝛieved, ſo as ifthe parties have 
gcater caule of complaint then then had in times paſt, there muſt ot ne⸗ 
— — mo2e Mꝛits of Pꝛohibition and Habeas Corpus g2anted then was 

cretofoze. 

9. The Pꝛocædings befoꝛe the Pꝛeſident and Council, are by abſolute 
power, their decrees uncontrollable and final, aud moze final then a Judg- 
men in a Wit of Night, fo2 thereupon a Wait of Erroꝛ lyeth, but thele 
ſententes are unreverſible, which makes them adventure, and pꝛeſume tes 
much upon their authozity , and tends to the gzeat oppꝛeſſion and g2ie- 
vance of the Subject. 

10. Thele Suits there gꝛow to be moꝛe pꝛejudicial to the King than 
ever thep have been, fo2 by the multiplication and innovation of Suits, 
ag well real as perſonal, the Ring loſeth his Fines, &c. | 
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11. Nemedn foꝛ the time paſt, if we have erred in Judgment, a Wait ef 
Erroꝛ lieth in the Rings Bench ; if the Kings Bench doth erre, a Wait of 
Erroꝛ lieth in the Upper houle of Parliament, where the King and the Lords be N- 
only Judgcs- 
12. Fo? the time to come, firſt, that the Jnſtructions be enrolled in the 
Chancery, whereunto the Subject may have acceſs, and know their Ju- 
riſdicfon.2.That the Pꝛeſidents andCouncils have ſome Council learned 
in theCourt,who may infozm us judictallp of their true Juriſdicion,and 
we will give a dap to them befoze we gꝛant ann Wyit, to ſhew cauſe to the 
contrarp ; fo as Juſtice upon hearing of both ſides ſhall be done; and if 
we erre,the Law hathp2ovided aremedp by a MWꝛit of Erroꝛ, and no other 
courſe can be taken : And we are lwoꝛn both to maintain the Kings 
P2erogative and to do Juſtice to all men, attoꝛding to the Laws and 
Cuſtoms of England: So as command mp Lo2ds, whatſoever it ſhall 
leaſe you, that lneth in our power, and which by our Oath we may per- 
oꝛm, and we will moſt willinglp oben it: And that which a g:eat Divine 

ſaid to God Almighty , we lay unto pour Loꝛdſhips who fit in Gods 
Seat; Da Domine quod jubes, & jube quod vis, &c. 

The particular tales ſet down in the Petition are anſwered in the ſe- 
cond part of our pꝛocædings juſtifiable untill then plead their Juriſdici- 
on, and make it appear to the Court to be lawful.Concerning the Jurꝝ of 
Atto2neps, it hath ben anſwered befoze: And foꝛ the motion to have a 
Nule ſet down, &c. At was moved by the Kings Serjeant,and we adviſed 
thereupon: when this had ben thus delivered, by wap ok anſwer, Bacon 
the Kings Sollicitoꝛ offered to reply, but after the Judge had ſpoken in 
the name ok all his Bꝛetheren, the Loꝛds would not ſuffer him to ſpeak 
after the Judge ; But all others being deſired to retire into the nert 
Chamber, the Loꝛds had long and pꝛudent conference amongſt them- 
ſelves, and after we were talled in again, and then the Earl ok Salisbury, 
Lo2d Trealurer, by the conſent of that Honourable Table, gave this Kelo- 


lution; | 


— 


1. That the Inſtructions ſhould be recorded for ſo much as concern'd either 
criminal Cauſes, or Cauſes between party and party: As for matters of 
State, if any be, the ſame not to be publiſhed, 


2. That it was neceſſary, that both Councils ſhould be within the Survey of 
Wellminſter Hall. Viz. The Courts of Weſtminſter. 


3. The motion was wel allowed, that the Preſidents and Councils ſhould 
have Council learned in every Court: And that upon motion made in open 
Court, upon any Prohibition, to either of them, day ſhould be given to 
ſhew cauſe, &c. 


4. The Lord Treaſurer repeated the ſentence, and ſaid, that true it is, Vbz 
Lex aut vaga aut incerta, miſerrima eft ſervitus , where mens Eſtates and 
fortunes ſhall be decided by diſcretion. 


And concerning the remoteneſs of the place , what reaſon ſhould there 
be at this time more for thoſe parts , then for the Counties of Coznwal and 
Devon, which are more remote than Yozk; And this was an end of this daies 
work. 


The 
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Hereſie, He Arch-biſhop and other Biſhops and other the tlergnat a general 
Upon confe- T Spnodo2 Convocation might convict an Heretick by the common 
Sr fob Po Lam. Butfo? this, that it was troubleſome to call aconvocationot the 
ban and o. whole P2ovince,it was oꝛdained by the Statute of 2 H.. cap. 15. That evr⸗ 
thers, An. 43. ry Biſhop in his Dioteſs might convic Hereticks ; And Note, 2. Mary 
Eliz. Brook, title Hereſy, per omnes Juſtic. & Baker Chancello? oi the Exchequer, 
and Hare Maſter of the rolls by that Statute. And if the Sheriff was 

pꝛeſent, he might deliver the party convict to be burnt , without any 

> |} Wit De hzretico comburendo: But if the Sheriff be abſent , o2 ik he be to 

24 „ be burnt in another County, then there ought to be a Wꝛit De hæretico 
/ Ccomburendo; And that the common Law was ſuch, vide. lib. intra. title In- 

£ dictment, p. i 1. who there are taken foꝛ Hereticks, ſome of them are con- 
( ſonant to true Religion, vide 11 H.7.Book of Entrics fol.3. 19.fee Dr. & St. lib. 
2. cap. 29. Coſin. 48. 2. [& the Statute of 1 & 2. P. M. cap. 6. That Oꝛdinaries 
wanting authoꝛity to pꝛoced againſt Hereticks, 3. F. N. B. ol. 2 69. And the 
Wait in the Negiſter, which in the new Writ is omitted pꝛoves this di⸗ 
reclp, 4. Bracton lib. 3. cap. 9. fol. 123, 12 4. Concilio Oxonienſi quidam Diaconus 
convictus fuit de Apoſſaſia, ſed primo degradatus fuit per Ordinarium: And true 
it is, that every Oꝛdinary map convent any Heretick oꝛ Schilmatick be⸗ 
foze him Pro ſalute animæ, and map degꝛade him, aa Bracton faith, and map 
injoyn him penante accoꝛding to the cenfure of Eccleſiaſtical Law: But 
upon ſuch conviction at Common-Law , the party convie ſhall not be 
burnt , noꝛ any Wꝛit De hæretico comburendo ſneth upon it: foꝛ the cem- 
mon Law will not commit the Deciſion of a Hereſie, toz the life of a Chꝛi⸗ 

ſtian man, to anꝝ ſole Judge. : 

The makers of the Act of-x Eliʒ. were in doubt what ſhall be adjudged 
Hereſie, and therekoꝛe if anp perſon be charged with Hereſie befoze the 
high Commiſſioners they have no authoꝛity to judge any matter oꝛ cauſe 
to be Hereſie, but only ſuch as hath ben ſo adjudged by the authoꝛity of 
canonical Scriptures,asby the four fixſt general Councils, oꝛ bp anp o- 
ther general Council wherein the ſame was declared Hereſie bp the ex⸗ 
pꝛels and plain woꝛds ofcanonical Scripture, oꝛ ſuch as ſhall hereafter 
be determined to the Hereſie by Parliament with the aſſent of the Convo- 
cation, foꝛ fo it is exp2eſſp pꝛobided bp the ſaid ad, ot 1 Eliz. And although 
this p2ovilo extends on p to the high Commiſſioners, yet ſ&ing in the 
high Commiſſion there be fo many Brſhops and other Divines and learn- 
ed men, it may ſerve foꝛ a good direction to others, eſpetiallp to the Dioce- 
ſan being a ſole Judge in lo weighty a tauſe. 

At this day the Dioceſan hath juriſdiction of Hereſie, and ſoit hath 
ben put in ure in all Queen Elizabeths Neign, but without the aid of 
the Act of 2 H. 4. cap. 15. the Dioceſan could impꝛiſon no perſon accuſed of 
Hereſie but was to pꝛoced againſt him by the cenſures of the Church: toz 

the Biſhop of every dioceſs might convict any foꝛ Hereſie befoꝛe the Sta- 
tute 2 H.4.as appears bp the pꝛeamble of it. But could not impꝛiſon, &c. 
and now læing that not only the laid Act of 2 8.4. but 25 H.8.cap.14. are 
repealed, the Dioceſan cannot impꝛilon any man accuſed of Herefie , but 
muſt pꝛocæd againſt them as he might have done bekoze thoſe Statutes 
by the tenſures of the Church; as it appears by the ſaid act of 2 H. 4. cap. 
15. Like wiſe the ſuppoſed Statute of 5 Rich.2.cap.5. and the Statutes of 
2 H. cap. 7. 2 5 H.8.cap.14.1,and 2. P. and M.cap.6.arc all repcaled,fo as no Sta- 
tute made againſt Hereticks ſtands now in foꝛce, and at this dap no per⸗ 
ſon tan be indicted oꝛ impeached fo2 Hereſie befoze any tempoꝛal Judge 
or other that hath tempoꝛal juriſdiction, as upon peruſal of the ſaid Sta- 
tute appeareth. 

There was a Statute ſuppoſed to be made in 5 R. 2. that Comme 
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ſhould be bp the Lo2d Chancelloꝛ made, and directed to Sheriffs , and o⸗ 
thers to arreſt ſuch as ſhould be certificd into the Chancerp by the Bi⸗ 
ops and Pꝛelates, Maſters of Divinity; to be pꝛeachers of Hereſies, 
and notoꝛious erroꝛs, their Fattoꝛs, Main-amers, and Abetters, and 
to hold them in ſtrong pꝛilon, until they will juſtifie themſelves to the 
Law of the Holy Church. By colour of this ſuppoled Ac, certain } 
perſons that held, that Images were not to be wozſhipped, Ec. were 
holden in ſftong pꝛiſon, until they (to redæm their vexation) miſerably 
ielded bekoze theſe Maſterg of Divinity to take an Oath, and did 
ar to wozſhip Jmages, which was againſt the Moꝛal and Eternal 
Law of Almighty God. We have ſaid bp colour of the ſaid ſuppoled' 
Statute, &c. not only in reſpett of the laid Opinion, but in reſpec allo, \ . 6 4 : 
that the ſaid ſuppoſed Act, was in truth never ann Act of a r * „ 
though it was entred in the Hiolls ot the Parliament, fo2 that the Com⸗ 
mons never gave their tonſent thereunto. And therefoꝛe, in the next Par⸗ 
liament, though it was entred in thefiolls of the Parliament, foꝛ that the? 
Commons never gave their conſent thereunto, thereloꝛe in the next Par- + 
liament, the Commons pzeferred a Bill reciting the laid ſuppoled Act, 
and conſtantly affirmed, that they never aſſented thereunto, and therefoꝛe 
deſired that the ſaid ſuuppoled Statute might be aniented, and declared to 
be void: foꝛ then pꝛoteſted, that it was never their intent to be juſti⸗ 
fied, and to bind themlelves and Succeſſoꝛs to the Pꝛelates, moze then 
their Anceſtoꝛs had done in times paſt, and hereunto the Ming gave 
Nogal aſſent in theſe woꝛds, Leiſt an Roy. And mark well the manner 
of the penningof the Ac, ko: ſeeing the Commons did not aſſent there- 
unto, the woꝛds of the Act be, It is Ordained and aſſented in this preſent Par- 
— 1 that, &c. And lo it was, being but by the Ring and the 
2 . 7 : 
It is to be known, that ok Ancient time, when any Acts of Parlia- 
ment were made, to the end the ſame might be publiſhed, and underſtood, 
cſpeciallp befoze the uſe of Pꝛinting tame into England, the Ads of Par- 
liament were ingroſſed into Parchment and bundled up together with a 
Wzit in the Kings name, under the gꝛeat Scal to the Sheriff of every 
County, ſometime in Latin, and ſometime in French, to command the 
Sheriff to pꝛoclaim the laid Statutes within his Bayliwick, ag well 
within Liberties as without. And this was the courle of Parliamen⸗ 
tory p2oceedings befoꝛe Pꝛinting came in uſe in England, and pct contt- 
nued after we had the Pꝛint, till the Reign ok H.7. 
Now at the Parliament holden in 5 R. 2. John Braibrooke, Biſhop of 
London being Loꝛd Chancello2 of England, cauſed the ſaid Ozdinanceof 
the King and Loꝛds to be inſerted into the Parliamentary Wzit of Pꝛo⸗ 
clamation to be pꝛoclaimed among the Acts of Parliament, which 
Wit J have ſen, the purcloſe of which Wzit , after the recital of the 
Acts directed to the Sheriff of N. is in theſe woꝛds: Nos volentes dictas 
Concord iias, five Ordinationes in omnibus & ſingulis ſuis Articulis inviolabiliter 
obſervari, tibi præcipimus quod prædictas Concordias ſive Ordinationes in locis 
infra balivam tuam , ubi melius expedire volueris, tam infra Libertates, quam 
Extra, publice proclamari & teneri facias juxta formam prænotatam. Teſte Rege 
apud Weſtm. 26 Maii Anno Regni Regis, R.2.5. 
But in the Parliamentary Pꝛoclamation ot the Acts paſſed in Anno, 
6R.2. the ſaid Act of 6 R. z. wherebp the laid ſuppoled Act of 5 R. z. was (g 47 PT 4 
declared tobe void, is omitted, and afterwards the ſaidſuppoled Ac oft 
5 R. 2. was continually pꝛinted, and the ſaid Act of 6 R. 2. hathbp the 
Pꝛelates ben even from time to time kept from the Pint. | 


JJ Certain 


m92— 7ð—Z3Edç4a » — — 
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Prohibition. 


Certain Men called Lollards were indicted oz Herene upon the laid 
Statute of 2 H. 4. foꝛ theſe Opinions , viz. Quod non eli Nicritorium ad 
Sanctum Thomam. nec ad Sarctam Mariam de Waltingham peregrinati. 2. Nec 
Imagines Crucifixi & aliorum Sanctorum adorare. 3. Nulli Saccrdoti Contitert 
niſi ſoli Deo, &c. Which Opinions were fo far from Berefie, os the ma⸗ 
Rers of the Statute of 1 Eliz. had gzcat caule to lumit, what Hereue 
was. | 


* * 


Mich. 6 Jac. Regis. 


N the caſe of Langdale in this vern Term, in a Prohibition to the high 
Commiſſioners, two points were moved; The one, it a Feme⸗ 
covert may ſue foꝛ Alimony befoꝛe the high Commiſſioners. The other, 
if the Court of the Common plcas map gzont a Prohibition, when no 
plea is pendent in the Common pleas : As in this cafe no plea tan there 
depend betwirt husband and Wife. nd fozalmuch as ihis concerns 
theJurisdicton of the Court, this was firſt ot all debated, divers objeat- 
ons were made againſt it. 5 5 

1. That this Court hath not Jurisdicion to hold plea without an 
Oꝛiginal, unleſs it be bp pꝛiviledge of an Attoꝛnep, Officer, oꝛ Clerk of 
the Court, unlels that it be in an cſpccial caſe, viz. when there is an 
Action there depending ko2 the fame cauſe ; then it was agred that a 
Pꝛohibition ſhall be awarded out of the Commonpleas, in relpet that 
the Court hath an Action there depending foꝛ che lame caule, and lo being 
12 of the caule, it gave the Court Jurildiction to award Pzohi- 

ition out of the ſame Court: And foꝛ that the Pꝛohibition ought to re- 
cite, Quod cum tale placitum pendet, & c. and the Defendant Pendcnte placito 
prædicto, hath purſucd in Court Chriſtian: And with this acco:ds T. N. B. 
43. g. Where it is ſaid, that if a man be ſued in the Common picas foꝛ a 
Treſpaſs, if the Plaintiff allo ſue in Court Chriſtian fo the lame tauſe, 
the Defendant may ſhew this in the Common pleas, and ſhali have a 
Pꝛohibition then directed to the Judges: And fo always when the 
matter is pendent inthe Common pleas, if ſuit be fo? the lame taule in 
Court Chriſtian, he ſhall have a Pꝛohibition: But a man ſhall have a 
20hibition out of the Chancery, oꝛ Rings Bench upon his lurmiſe, 
urmiſing that he is ſued in Court Chriſtian foz a Tempoꝛal tauſe: And 
2 Ed. 4. I I. 6. Was cited, where it is held that Ne admittas, which is a 
Pꝛohibition, doth not lie unle[s that the Quare impedit be pendent. 

But it was anlwered and reſolved by Coke chief Juſtice, Warberton, 
Daniel, and Foſter, Juſtices, that the Common pleas may award a P2o- 
hibition, although that no ſuit be err pendent, foꝛ this, that the Com- 
mon pleas is the pꝛincipal Court of Common Law ka: Common picas ; 
Fo it belongs to the Jurisdiction of the Common pleas to deternune 
all Common pleas. 

Communia placita non ſequantur Curiam noſtram, as it is enatcd bp Magna 
Charta, Which hath thirty two times ben confirmed by other Acts ot 
Parliament: Then ik the Eccleſiaſtical Judges ineroach upon the Ju⸗ 
rildictionof the Common pleas to hold plea of any. thing againſt (he 
Common Law of the Land, o2of any thing triable by the Law, th ere the 
pꝛintipal Court of Common Law ſhall gꝛant a Pꝛohibition, and that 
without Oziginal Wit, fo2 divers cauſes. . 
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1, Joꝛ that no Oꝛiginal Wꝛit of Pꝛohibition which iſſues out of the 
Chanterꝑ is retoꝛnable either in the Kings Bench oꝛ tommion Pleas, but 
Is direited to Judge, oꝛ party, oꝛ both, and is not retoꝛnable at all: But 

it appcars in the Negiſter, that if the Pꝛohibition be contemned, then 
the Chantelloꝛ may award an Attachment to puniſh this contempt, re- 
curnable either in the Common pleas, oꝛ in the Kings Bench: But an 
Attachment in ſuch tale is but as a Judicial Wꝛit; And this appears 
bp the Regiſter, fol. 33. And if the Attachment in ſuch cale be retoꝛn⸗ 
able into the Common pleas, &c. the Plaintiff in the Declaration ſhafl 
— mention of an Oꝛiginal Wꝛit in the Chancery, and of the con- 
tempt, &c. ; f | | Hh 

2. There was great reaſon that no Oziginal Wꝛit of Pꝛohibition 
ſhall be returnable, fo2 the common Law was a Pꝛohibition in it ſelf, 
and he who did encroach upon the Juris diction of it incurred a contempt: 
And with this agres our Boks, as 9 H.6. 56. in Attachment upon a 

20hibitton in the Common pleas, befoze William Babington then chief 
Juſtice of the Bench, concerning a Suit in Court Chriſtian of tpthes of 

rols Tres:And there Fulthorp the Serjeant took exception to the Count, 
top this; that the Plaintiff in his Count did not declare upon any Sta- 
tute, noꝛ that any Pꝛohibition, ſcil. Oꝛiginal Wzit, was directed unto 
him: And there it is held, that the Statute of 45 Edward 3. and the 
common Law alſo wag a Pꝛohibition in it ſelf: And thus the Kule of 
the Book, 19 H. 6. 54. Pzohibitton, foꝛ this, that one had ſued in a Court 
Baron againſt the common Law; And there Aſcue ſaid, the Statute is 
a Pꝛohibition im it ſelf, ſo it is held in 8 R. 2. title Attachment ſur Prohibi- 
tion, 15. Note, by Clopton in the Common pleas, who then was a Ser- 
jeant, that ik a Plea be held in Court Chriſtian, which belongs to the 
Caurt ot the Ring, without any Pꝛohibition in facto, the Plaintiff ſhall 


have an Attachment upon a Pꝛohibition, ko2 this, that the Law is a 


Pꝛohibition in it ſelf ; toz by the Law they ought to hold no plea, but that 
which doth belong to their Jurisdiction, quod fuit conceſſum, &c. Regiſter 
77. Eſtrepment. Præcipimus quod inhibeas, &c. Fitz. N. B. 259. Regiſter 112. 
Super ſedeas to a Court Baron, foꝛ holding Plea vi & armis, foꝛ above foꝛtn 
ſhillings: And F. N. B. a Mꝛit ot Conſultation is as much an Oꝛiginal 
as a P:ohibition; pet the Common pleas hath granted infinite Conſul- 
tations, ergo Pꝛohibitions, Qui habet juriſdictionem abſolvendi, habet jurif- 
dictionem ligandi : And one Watt is as Oꝛiginal as the other. 
Note, there are ſeveral Wꝛits of Expꝛeſs Pꝛohibitiong, ſcil. Pꝛohibi⸗ 
tions with this woꝛd Prohibemus vobis, and Letters in the nature ot Pꝛo⸗ 
hibitiong, as Superſedeas, bp which it is commanded, Quod ſuperſed. in 
placito prædicto. And Injunction is a Pꝛohibition, alſo in its nature, foz 
the woꝛds are an Injunction to the partp, not to the Judge; and a Super- 
ſedeas ts to an Officer oꝛ Judge, not to the party. „ 
Expꝛeſs Pꝛohibitions are in two manners, the one founded upon a 
Suggeſtion, the other upon Neroꝛd; upon Suggeſtton where no 
plea is pendent ; but the Suggeſtion is the Foundation, — it is not fo 
when aplea is pendent ; upon recoꝛd when the plea is pendent , Pꝛohi⸗ 
bitions founded upon HKeco2d as, Ne admittas, &c. ought to recite the 
plea pendent, foꝛ all thole which are founded upon Necoꝛd ought to recite 
a plea pendent. So a Wꝛit tothe Biſhop to admit a Clerk, is a Judicial 
Latitat, as Dyer defends it: And as to the Book of 2 Edw. 4. it Is well 
ag:ed, that this doth not lie in the Common pleas , unlels a Quare 
impedit be depending, fo2 this ought to recite a Wzoit to be depend 
ing; and it ſhould be againſt reaſon to reſtrain ann to pzelent ; 92 
to make Waſte by Eſtrepment, _ that a Wait be pendent. 
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And as to the Opinion of Fitzherbert, it was affirmed fo2 god Law, foz2 
everpone agres it, that if a Plea be pendent in the Common Pleas; 
then a Pꝛohibition there lies, and the pendciicp oꝛ not pendencp of aPlea 
is * fo2 TEES. amieiicdarits the mart 
1. The pendencpof a Plea map give a pꝛiviledge to the party, but no 
Jurisdiction tothe Court incollateral Suit: And there is a diverſity be- 
twirt p2iviledge to the party, andJurisdicionof Court, foꝛ a plea pen⸗ 
dent map give Juris dittion to the party, Eundo, redeundo &fmorando ; but 
doth not give Jurisdicionto the Court to hold plea by Bill by colla- 
teral Suit againſt anpother, as an Officer, Attoꝛneꝝ o2 Clerk man. 
2. The Pꝛohibition in ſuch caſe where Plea is pendent is no pꝛoceſs 
Judjcial the Retoꝛd, fo2 it is a collateral Suit. - + 
At — leas, which is the p2oper Court foꝛ common 
Pleas, cannot gꝛant a Pꝛohibition without a Plea pendent; certainly 
the Kings Bench, which holds plea of common Pleas, by ſecondary 
means, cannot do it: And fo the Archbiſhop of Canterbury in hig Art1- 
tles concerning Pꝛohibitions, holds, that neither the one Court noꝛ the 
other man gꝛant P2ohibitions in ſuch a cale : But inalmuch as the com- 
monLawis inſteadof anOziginal, as hath ben ſaid, both Courts may 
g2ant it. EY 
4. Infinite Pꝛeſidents map be ſhewn of Pꝛohibitions out of the com- 
mon Pleas, without recital ot ann plea pendent, as is ag2eed on the other 
part: And true it is, that it ought not to beſo, if the Court hath not 
uris diction to g2ant anp without plea pendent. Everp petty Clerk of 
Common Law ſhall have bp his pziviledge a pꝛohibition without 
plea pendent: 3 ſortiori, the Common it ſelf map pꝛohibit any one, 
who againſt the common Law ſhall incroach upon its Jurisdiction, and 
enquire of things done againſt the Jurisdirion of the Court. Plea 
pendent is caule of pꝛiviledge and not of Jurisdittion, 4 Ed.4.37. 37 H. 
8.4. Action oz infoꝛmation upon the Statute of 2 H. 5 cap. 5. is but an in- 
fozmation to the Court of wꝛong done to the common Taw, foꝛ this, that 
no Oꝛiginal Wait lies, as upon penal Law, upon Majum prohibitum, this 
is Malum in ſe, de quo Curia intelligi & informari voluit. 
5. A Pzeſident is in 22 Ed.. whereaPzohibition was gꝛanted out of 
the Common Pleas, log that the Plaintiff might have a Wait of falſe 
udgment at the Common Law : The Kecozd it ſelf agrees with the 
6. Officers and Clerks, as well in the Common Pleas, as in the Er- 
chequer, and Farmers of the Ring in the Exchequer , man have bp pꝛi⸗ 
33 Court a Pꝛohibition without Oꝛiginal: à fortiori, the Law 
it fel 4. — have greater pꝛiviledge than an Officer oꝛ Clerk, and certain- 
Tu o2ce the party to bꝛing an action, will be a means to multiply 
uits to no end, fo2 the Law it ſelf in 4 Ed. 4. Was. if any man upon 
Statute of 2 8.5. foz not delivering of a libel,be bought into the 
non Pleas : And if he cannot have a Pꝛohibition without ſuch 


Suit this ſhall be a tauſe, as hath ban ſaid, to multiply Suits , and is 


againſt the publick Meal: Foꝛ he will bꝛing his action upon the Statute 
5 that he will be depzived of his Pꝛohibition, and by that he gives 
himlelf cauſe of Pꝛoh iwition; every Pꝛohibition is as well at the Suit 
of the King as of the party, as is held in 28 Ed. 3. 97. falſe Latin ſhall 
not abate, noꝛ Ercommumrcation in the plaint is no plea : Fo2 this is 
the Suit of the King, as well fo: his Jurisdicion as foꝛ the party, who 
Law map chuſe his Court, 15 Ed. 3. title Corrody 4. The Ring map 
ſye to2 this contempt where he plealeth, a 
ote, 


Robert Bank's . 
Caſe. 5 


Note, that although the Oziginal cauſe was in the Rings Bench fo? 
Co:rodp, Excommunication is no plea in diſability of the Plaintiff, be- 
cauſc it is the Suit of the King fo2 contempt to his Law, vide 21 H.7.71, 
Kelway 6. in quare non admiſit. 4 Ed. . 37. fo2 not delivery of a Libel in the 
Common Pleas, and then he ſhall have a P2ohtbition by all the Ju⸗ 
ſtices : So upon the Statute of 2 Ed. 2 3. foꝛ ſuing foꝛ Tithes where 
there is a pꝛeſtription, c. And this ſhall be to introdute multiplication 
of Suits, when himleltk gives cauſe of Pꝛohibition. 38 H. 6. 14. 22 Ed. 
4-20. 13 Ed. 3. title Prohibition 11. after a Judgment in the Common 
Pleas, after which the Patron ſues the Hiecoverer in Chancerp, ſurmi- 
ſing equity, Attachment upon a Pꝛohibition out of the Common Pleas, 
net no plea pendent, : : © 

Note, the Nepoꝛter repoꝛteth this Attachment to iſſue out of the com- 
mon Picas, fo2 the Chancelloꝛ would not pzohtbit him. | . 

32 H. 6. 34. An Attomep in the Palace aſſaulted and ntenaced, the 
Court ſhall take a Bill and enquire ok it, 4 Ed. g. 36, 37. there a Pzohibi- 
tion without view of Libel, toz this, that action was pendent, Statham 
Prohibition 3. | | | h - 

Prohibition ſuper Articulos, title Prohibition plea 5. gives a P2ohibition 
befoze, ſcil. Coram Juſticiariis noſtris apud Weſt, vide F.N.B.fol.69.b. in a Mꝛit 
of Ponc, Regiſter ind ic. coram Juſticiariis noſtris apud Welt. is the common 
Pleas. F. N. B. 64.d. 38 Ed. 3. 14. Statute 2 Ed. 6. cap. 13. ſuch Courts 

2ant Pꝛohibition who have uled to gzant them: Hales cafe in myRe- 
ports. Note, the reaſon that manp P2ohibitions were in the 
Kings Bench, fo2 that no Wꝛit of Erro2 lies but in the 
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VI Ich. 6. Iac. Rot. 639. Robert Bancks Gent, bzought an Action upon the Sur Statute 
IVI Statute of Winton 13 Ed. againſt the Inhabitants of the hun- de Vinton: 
dꝛed ol Burnham, in the County of Bucks, and counted, that certain Mil⸗ 
docrs to the Plaintiff unknown, at Hitcham in the Conntp afozeſaid, 
which Town is in the Yundzedof Burnham, the 22 Novemb. An. Regni Re- 
gis Jacobi 5. aſſaulted the Plaintiff, and robbed him of 25 l. 3 8. 2 d. ob. 
and that the Plaintiff immediately after the Nobberp, ſcil. the 22 of No- 
vember at Joplow and Manlow, in the County afo2efaid, which were 
Towns next the ſaid Town of Hitcham, within the laid Hundꝛed, made 
Hue and Cry ok the laid Kobberp, andgavenotice of the ſaid robbery 
to the Jnhabitants of the laid Towns of Joplow and Manlow, and after 
thelaidHobbery, and within twenty daps befoze the purchaſe of the 
Wꝛit, ſcil. 19 day of February, Anno 5. at Dorney in the County afoꝛeſaid, 
the Plaintiff befs2e Sir William Gerrard Unight , then Juſtice of peace 
within the ſame County, an Jnhabitant next to the ſaid , being 
examined upon his Oath, accoꝛding to the Statute of 27 Eliz.thePlain- 
tiff upon his Oath laid, That he did not know the parties who did rob 
him, noꝛ ann ot them: And ſinte the laid Kobbery are foꝛty daps paſt , 
and the Inhabitants of the laid Yundzed of Burnham, Have not made 
amends of the laid ſobbery to the Plaintiff, greg of the Felons 
and Mildoers afoꝛeſaid no2 anpof them have taken, noꝛ anſwered their 
bodies, noꝛ the bodies of anpof them, but have ſuffered the Tee 
eſcape, 


- 
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eſcape, to which the Defendants plead (not guilty ) and a Venire facias 
was awarded td the Sheriff, De vicineto of the Hundꝛed of Stoke, which 
is the Hundꝛed next adjacent to the laid Hundꝛed of Burnham: And the 
Jurp gave a ſpetial Verdict, then found that the Plaintiff was robbed, 
and that he made Hue and Crp in manner and fozm,. as he hath counted 
and found over, that the Plaintiff was [wozn betoze the laid Sir wil- 
liam Gerrard, then being a Juſtite of peace within the ſame County, and 
an Jnhabitant next unto the Hundzed of Burnham, and ſaid upon his 
Oath in theſe Engliſh woꝛds, That he, en Thurſday being the two and 
twentieth day of Novemb. 1608. riding under Hitcham Wood, in the Pariſh 
of Pitcham, within the Hundred of Burnham, was then and there ſet upon 
by two Horſe-men, which then, nor at this preſent hedid, nor doth know , and 
by them robbed and ſpoiled of the juſt ſum of 251. 38. 2d. ob, not without 
great danger of his life: But whether the laid Oath lo taken is true, ac- 
coding to the foꝛm and effec of the ſaid At of 27 Eliz. and accozding to 
the Count; the Furozs p2ay the direction of the Court. 


Mich. 6. Jac. 


Bonum publi- [® an action oö Treſpal# bꝛought by Mouſe, fo: a Cagket,and a hundzed 

cum. and thirten pound, taken and carried awap ; the tale was, The Ferry- 

man of G2zaveſend took forty ſeven Paſſengers into his Barge, to paſs to London, 

and MPoule was one of them, and the Barge being upon the water, a great Tem- 

eſt hapned, and a ſtrong wind, fo that the Barge and all the Paſſengers were 

F danger to be drowned, if a Hogſhead of Wine and other ponderous things 

were not caſt out, for the ſafeguard of the Lives of the Men: It was reſolved 

Per totam Curiam, that ina caſe of neceſſity, for the ſaving of the lives of the 

Paſſengers, it was lawful to the Defendant being a Paſſenger to caſt the Casket 

of the Plaintiff out of the Barge, with the other things in it, for uod quis 

ob tutelam corporis ſui fecerit , jure id feciſſe videtur , to which the Defendant 

pleads all this ſpecial matter; And the Plaigtiff replies, De injuria ſua propria 

abſqui tali cauſa : And the firſt day of this Term, this Iſſue was tried, and it 

was firoved directly, that if the things had not been caſt out of the Barge, the 

Paſſerſgers had been drowned 3 and that Levandi cauſa, they were ejected, 

2 one Paſſenger and ſome by another; and upon this the Plaintiff was 
non· ſuit. ; 

It was alſo reſolved, that although the Ferry-man ſurcharge the Barge , yet 
for ſafety of the lives of Paſſengers in ſuch a time and accident of neceſſity, it 
is lawful for any Paſſenger to caſt the things out of the Barge : And the Owners 
ſhall have their remedy upon the ſur-charge againſt the Ferry- man, for the fault 
was in him upon the fur-charge: but if no ſur-charge was, but the danger 
accrued only by the act of God; as by tempeſt, no default being in the Ferry- 
man, every one ought to bear his lofs for ſafeguard of the life of a man, for 
Intereſt 1 quod homines eonſerventur, 8 Ed. 4. 23. Bull, &c. 12 H. 8. 
15. 28 H. 8. Dyer 36. plucking down of a Houſe, in time of fire, &c. And this 

Pro bono publico, & conſervatio vitæ hominis eſt bonum publicum. So if a Tempeſt 
4 ariſc in the Sea, Levande navis cauſa, and for the ſalvation of the lives of men, 
mit may be lawful for Paſſengers to caſt over the merchandizes,&c. 
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Ote, upon Sunday the tenth ef November, in this ſame Term, the 
Ling , upon complaint made to him bp Bancroft Archbiſhop of 
Canterbury, £ncerning Pꝛohibitions, the Ring was info2med , that 
when Queſtion was made ok what maiters the Eccleſiaſtical Judges 
have cogizizance , either upon the Expoſition of the Statutes concern- 
ing Tpthes, o2 «ny other thing Eccleſiaſtical, oꝛ upon the Statute 
1 Eliz. concerning the High Commiſſion, oꝛ in any other cale in which 
there is not expꝛeſs Authoꝛity in Law, the King himſelf map decide it 
in his Nopal perſon ; and that the Judges arc but the Delegates of the 
Ming, and that the Ring may take what cartſes he ſhall pleaſe to deter- 
mine, from the determination of rhe Judges, and may determine them 
himlelk. And the Archbiſhop laid, that it was clear in Divimtip, that 
ſuch Authozitp belongs to the Ring by the Woꝛd of God in the Scrip- 
ture. Ta which it was anſwered by me, in the pꝛeſence, and with the 
clear conſent of. all the Juſtices ol England and Barons of the Exche⸗ 
quer, that the ing in his own perſon cannot adjudge any caſe, either 
criminal, ag Trealon, Felony, c. o2betwirt partp and party, concern 
ing his 7Jnheritance, C Gods, Ec." but this ought to be de-- 


ſideratum eſt per Curiam, ſo that the Court gives the Judgment: And 

The King hath his Court, viz. in the upper Houle of Parliament , in 

which he with his Lo2ds is the ſũſp cum Fudge over all other Judges ; 

4-0? 11 Erro2 be m tHe Tommon Pleas, that map be reverted in the Rings 

Bench: And ik the Court of Kings Bench erre, that map be reverſed 

in the Upper houle of Parliament, by the King, with the aſſent of the 

Toꝛdg Spiritual aud Ten without the Colynons: Aud in this 

r he F 18 called: the Chiet <4ultice , 20 H..7.7. a. by Brudnell : 

And it appears. in aur Pol hat the img nay fit in che Star- 2 8.3.9. 

amber; but this was ta contult with the Juſticeg, upon certain 21 fl. 7,8. 

2uclrions p2opoled to them, and not in judicio; So in the kings Benc 

he mapTit;-bnt rhe Court gives the Judgment: And it is commonly 

ard m onr Boks, that the Uing is always pꝛeſent in Court in the 

Judgment of Law; and upon this he cannot be non⸗ſuit: But the 

Judgments are always given per Curiam ; and the Judges are ſwoꝛn 

to execute Juſtice acco2ding to the Law and cuſtome of England. And it 

appears by the Act of Parliament, of 2 E4.3. cap. 9. 2 Ed. 3. cap.1. That 

neither by the Gꝛeat Seal, noꝛ by the Little Seal, *Juſtice ſhall be de- 

taved ; ergo, the Hing cannot take any cauſe out of ann of his Courts, 

and give Judgment upon it himſelf; but in his own cauſe he may ſtay 

it, as it doth appear, 11 8.4.8. And the Judges inkozmed the Hing, fs 14 

that no Ring akter the Conqueſt aſſumed tohimlelk_to give ann Judg- 35 Ed. 3. 4. 

ment many caule whatloever , which concerned the adminiſtration of 

Z uſtice within this Healm ; but thele were lolely determined in the 

Nr Juſtice: And the Ring cannot arreſt ann man, as the Blk 

in H. 7.4. fo2 the party cannot have remedy againſt the Ring; = if 
the 
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the Ring give any Judgment, what remcdp can the party have, vide 
39 Ed. 3. 14. One who had a Judgment reverled befoze the Council of 
State: it was held uttcrip void, for that it was not a place where 
Judgment map be reverſed, vide 1 H. 7. 4. Huſſey Chief Juſtice, who 
was Attoꝛney to Ed. 4. xepozt9, that Sir John Markham chick Juſtice 
ſaid to ing EKdw. 4. That the King cannot arreſt a man foꝛ ſuſpicion of 
Treaſon oꝛ Felony,as other of his Lieges may; fo2 that if it be a w2ong 
to the party grieved, he can have no remedp : And it was gꝛeatiy mar- 
velled that the Archbiſhop durſt infozm the King, that ſuch abſolute 
power andauthozity as is afoꝛeſaid, belonged to the King by the Wo. d 
of God, vide 4 H.4.cap.22. which being tranflated into Latin, the effca 
18, Judicia in Curia Regis reddita non annihilentur , ſed ſtet judicium in ſuo 
robore quouſque per judicium Curiz Regis tanquam erroneum, & c. vide Weſt. 2. 
cap. 5. vide le Stat. de Marlbridge.cap. 1. Proviſum eſt, concordatum, & conceſſum, 
quod tam majores quam minores juſtitiam habeant & recipiant in Curia Domini 
Regis, & vide le Stat. de Mag. Charta. cap. 29. 25 Ed. 3. cap.5. Mone map be 
taken bp petition oꝛ ſuggeſtion made to our Loꝛd the King oꝛ his Coun- 
til, unleſs by Judgment: And 43 Ed. 3. cap. 3. no man ſhall be put to 
anlwer without pꝛeſentment bekoze the Juſtices , matter of Recoꝛd, o 
by due P2ocels, o2 by Mꝛit Oꝛiginal, accozding to the ancient Law o 
the Land: And ik am thing be done againſt it, it ſhall be void in Law 
and held fo2 Erroꝛ, vide 28 E.3. cap.3. 37 Ed. 3. cap.18. vide 17 R. 2. ex 
rotulis Parliamenti in Turri a&.10. A controverſie of Land betwenpartics 
was heard bp the King, and ſentence given, which was repealed, fo? 
this, that it did belong to the common Law: Then the King ſaid, that 
he thought the Law was founded upon reaſon, and that he and otherg 
hadrealon, as well as the Judges: To which it was anſwered by me, 
that true it was, that God had endowed his Majeſtp with excellent 
Science and — endowments of Nature ; but his Majeſty was not 
learned in the Laws of his Kealm of England, and cauſes which con- 
tern the like, oꝛ inheritance, oꝛ gods, oꝛ foꝛtunes of his Subjects; they 
are not to be decided bp natural realon, but by the artificial realon and 
judgment of Law, which Law is an act which requires long ſtudy and 
tence, befoze that a man can attain to the cognizance of it; And 
that the Law was the golden Met⸗wand and meaſure to try the Cauſes 
of the Subjects ; and which p2otected his Majeſty in lafety and peace : 
With which the King was g2eatlp offended,and laid, that then he ſhould 
be under the Law, ch was Treaſon to affirm, as he ſaid; To which 
I laid, that Bracton faith, Quod Rex non debet eſſe ſub homine, ſed ſub Deo 
& Lege. 
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Mich, 8, lac. Regis. 


1? this Term, in the caſe of one Roberts, a Pꝛohibition had been grant- Court fete 
1aſticall. | 
Prohibition; 


ed in a caſe of lubſtraction of Tithes, upon ſu2mile that the Plaintiff 
being Defendant in the Spiritual Court, had but one Witneſs in that 
Court to _ his Demiſe ; to which that Court laid, that Singularis te- 
ſtis is not allowable : And upon conſideration and fight of a Pꝛohibition 
g2zanted upon the ſame caule in Hill. 3 Eliz. in banco Regis, it wag reſolved 
by Coke chief Juſtice, Et totam Curiam in communi banco, that conſultation 
ſhould be gꝛanted, and that foꝛ divers cauſes. 1 — BY 

1. It appears by tbe Negiſter fol. 5. that it is put foꝛ a rule, Quod non 
eſt conſonum rationi, quod cognit io acceſſorii in Curia Chriſtianitatis impediatur, 
ubj cognitio cauſæ principalis ad forum Eccleſiaſticum noſcitur pertinere: And 
with this agꝛæ g 1 R. 3, ¶ 444. b : 

2. If ſuch a Surmile ſhall be allowed, then in every caſe fo2 mer de⸗ 
lap ſuch a Surmile map be made; fo2 he who was Plaintiff in the Spi- 
ritual Court cannot deny,that where it is ſurmiſed that he hath one Wit⸗ 
neſs, that he hath two oꝛ moꝛe, foꝛ then he affirms matter againſt himſelf: 
And when the Spiritual Court hath Juriſdiction of the . 
they determine the acceſſoꝛn. But it was objeced, that if A. claiming a 
Leale by B. of a ſĩestoꝛy, Libels foꝛ ſubſtracion of Tithes, and the Deten- 
dant plcads a foꝛmer Leaſe made by B. and C. and the Defendant 
hath but one Witneſs in the caſe to p2ove the fozmer Leaſe, if no 

20hibition ſhall be gꝛanted, the Defendant ſhall be charged: And ik C. 

ue him upon the Statute of 2 Ed. 6. at the common Law, the teſtinionn 
ol one only will there be ſufficient , and lo he ſhall be twice charged: To 
which it was anſwered, that firſt the fault was the Defendants, that he 
would not ſet foꝛth his Tithes , and then he ſhall be charged whoſoever 
takes them: But in ſuch a tale, thole of the Eccleſiaſticall Court will up⸗ 
on one good Witneſs , and any concurrent vehement pꝛeſumption, as 
poſſeſſion, oꝛ the like, allow of ſuch ap2oof : And the teſtimony of Witnels 
in our Law is no concluſive evidence, but ought tobe left to the conſci- 
ence ofthe Jurp, and ſo the validity o2 invalidity of pꝛoof of matters of 
Fait ſhall be left to them: but if a you of the Common Law ariſe fron 
the party upon the conſtructon of a Statute, oꝛ the like, and thole of the 
Eccleſiaſtical Court will take upon them to judge of it againſt the rule of 
Law, there upon ſpecial ſurmileof it, and upon ſhewing of the anſwer 
oꝛ other pleadings of the parties, bn which it appears to the Court, that 
ſuch furmiſe is a good g2ound, a Prohibition lies: fo matter in Law, a- 
riſing upon Eſtates oz Intereſts done by the common Law and conſtruc- 
ion of Statutes, ought to be determined actoꝛding to the rules of tommon 
Law, Et non debet trahi ad aliud examen. 

And Coke chief Juſtice cited a notable Judgment, Paſch. 3 5 Eliz. in 
banke le Roy. Fuller bzought a Pꝛohibition againſt Clements and Wis- 
kard; aud Fuller counted that he himſelf was Owner ol the HKeaozp of 
Longham in the County of Norfolk, and libelled againſt Clements one of 
the Dekendants, befo2e the Official of the Biſhop of Norwich, foꝝ ſubſtra- 
ton of Tithes,(cil. of Wheat, &c. pendent which Suit, the ſaid Wiskard, 
intervening Pro intereſſe ſuo, made theſe Allegations againſt the ſaid Ful- 
ler. 


1. 1. That 


* 
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I. That the ſaid Hectorp was impꝛopꝛiate to the Monaſtery of Wend- 
ling and by the diſſolution ofthe ſaid Monaſtery, came to the hands of x. 
8. and did convep it by Mealn dilcent to Quen Eliz. who by her Letterg 
Patents of concealment gꝛanted it to Min, and Hall, who enfeoffed Bozome 
who did let it to Wiskard foꝛ four pears , and pꝛoved his Allegations by 
Witneſſes, upon which in fine, ſentence was given againſt Fuller, and 

nds ten ſhillings given to Clements fo2 coſts,and thirten pounds 


. * 


eight ou ſhillmgs g 5 | 
fir ſhillings to Wiskard : And after Fuller did appeal to the Court of the 


Arches, and there Fuller claimed the ſaid Kectozp bp reaſon that Hall was 
leiſed of it and by his Ded gave and gꝛanted the laid Kicaozy, and all 
Lands and Tithes to it appertaining, to Sir Edward Clere betoze the Fe- 
offment ſtppoſed to be made to Boꝛome: And that Sir Edward Clere hn 
his Ded did enkeoff Fuller; and although that he offered to pꝛove the de- 

iverp pEche Dedof the laid Feoffment made to Sir Edward Clere by one 
ſole Witnels, the Eccleſiaſtical Court would not allow it, without pꝛo⸗ 
ducing another Witneſs : And Fuller further laid, that although he had 
further alledged there, that theſe were matters determinable at the Com- 
mon Law, notwithſtanding they gave ſentence : the Defendants fo2 to 
have a Conſultation pleaded, that Fuller in the ſaid Court ofthe Arches 
werfe the Deliver ofthe Deed afozclaid,by Sir Edward Clere and Mouſe, 

ut could not pzove Liverp and Seiſin accoꝛding to the Deed: And fox 
this cauſe ſentence was given, without that the Judges of the Arches 
would not admit the ſaid pzoof unlels he pꝛoved the Deed by other Wit- 
neſſeg, upon which Fuller demurredin Law; and it was objected bp the 
Council of Fuller, . ; 

I That Wiskard, who is a mer ſiranger to the Suit, and who comes in 
Pro intereſſe ſuo in the ſaid Nectoꝛn, pleads matter meerlp determinable at 

e common Law, ſcil. Letters Patents, Feoffment, and Leaſe foꝛ pears; 
And on the other part Fuller tlaims an Eſtate in the ſaid Rectoꝛy by con⸗ 
venante at the Common Law. And now the queſtion in the Eccleſiaſtical 
Court being only who hath the belt Eſtate in the ſaid Kiecozp by theCom- 
mon Law this ought to be tryed by the Common Law, and not in the 
Eccleſiaſtical Court, fo2 this is the birth-right of the Subject to have hig 
Fl nheritante and Free-hold tryed and determined by the common Eaw ; 

2 the Civil Law differs much in deciding of Inheritances. 

2900 was objected, that all matters in Law ought to be derermined b 
the Judges ot the Law, and in this tale matters ol Law ariſing, icil. Jr 
a man hath a Hectozp Impꝛopꝛiate, which conſiſts in Glebe and Tithes, 
and bp his Deed gives andg2ants the laid Kiextorp, and all Lands and 
Tithes any wan belonging oꝛ I to it, to another and hig 

irs, and no Liverꝝ is made in this taſe, if the Tithes ſhall paſs, oꝛ no, 
oꝛ that Tithes map pals without ann Livery: This queſtion is not fit 
to be determined bp the Eccleſiaſtical Judges, but bp the Judges of the 
Common Law, Quod quiſque novit, in hoc ſe exerceat. | 

3. It was objected, that Wiskard was a meer ſtranger to the Suit, and 
all his Allegation is tempoꝛal, and loꝛ that it is a ſtronger caſe to main- 
tain a Pꝛohibition, fozalmuch as betwixt him and Fuller nothing is in 
queſtion, but to whom the Inheritante of the Kectozp belongs; But Cle- 
ments, whois ſued fo2 ſubtraction of Tithes, hath gꝛeater colour in his de⸗ 
fence, being lawfullp ſued in the Eccleſiaſtical Court, than foꝛ Wiskard, 
who ig no pazty to the Suit loꝛ anp Eccleſiaſtical cauſe, but all his Alle- 
gation, as hath ben laid, is tempoꝛal. 

4, 1 was objerted, that Fuller had but one Witneſs to pꝛove the deli⸗ 
very of the Ded; and in the Eccleſiaſtical Law, unus teſtis, eſt nullus teſtis, 
Fo? all which cauſes it was pꝛaped that the Pꝛohibition may ſtand, and 


that no conſultation map be gꝛanted. To 
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To which it was anlwered andreſolved by Sir Chriſtopher Wray chief 
Juſtice, and Per totam Curiam; h 
1. That to the firſt Objection, fo2 that the Oziginal belongs to the Ec- 
cleſiaſtical Court, the determination of all that which depends upon it be⸗ 
longs to the Judges of the lame Court, although that the matter be try- 
able bp the common Law: but where the Oꝛiginal matter belongs to the 
common Law, and there commenced, and iſſue be taken upon matter try- 
able bp the Eccleſiaſtical Law, there the Judges of.our Law ſhall wꝛite 
to the Judges of the Eccleſiaſtical Court to try it, and to certifie : and the 
realon of this diverſity1s, that our Judges having authozitp to w2ite E 
command them by the Rings Wꝛit tocertifie them, but they cannot wzite 
to the Judges of our Law to try anp thing, and tocertifie them, foz they 
have no ſuch authoꝛity to command by Mꝛit, but to oben the Witts of the 
King: As in anp action Anceſtral, if Baſtardp be pleaded in the Dcman- 
dant, and upon this iſſue is jopned, this ſhall be trped by the Biſhop,and 
his certificate ſhall bind: fo in a Quare impedit, if iſſue be taken, whether a 
Clerk, which was pꝛelented was able, o2 not able, this ſhall be d by 
examination of a Clerk; and certified by the Biſhop : but A that 
ſuch iſſues are in their nature tryable by the Eccleſiaſtical Law, pet if the 
caſe was ſuch, that the Eccleſiaſtical Court could not try it, then (tot 
end that Juſtice ſhall not be wanting) luch Eccleſialtical matter ſhall b 
tryed by the common Law, as 4 Ed. 3. 26. if au the Biber be dead, ik he 
was able, oꝛ not able, ſhall be trped Per paiis; fo2 the Biſhop cannot try it: 
But againſt this was objected the Statute de Articulis Cleri cap. 13. by 
which it is p2ovided, Quod de idoneitate Perſonæ præſentatæ ad beneficium Ec- 
cleliaſticum, pertineat examinatio ad Judicem 1 which it was 
concluded, that the tryal De idoncitate perſonæ, in all caſes belongs to the 
Court Chriſtian. To which it was an[wered and reſolved, that trie it is, 
that the tryal of ability belongs to them; but the Statute explains it in 
what manner it ſhall be made, foꝛ the Statute ſaith, Pertinet cxaminatio ad 
Judicem Eccleſiaſticum, ſo that this trpal ought to be bn examination of 
the party, and this cannot be when the — is dead: And although 
he be not party to the Writ, pet he mapbe examined; And with this a- 
ges 39 Ed.. 2. The Earl of Arundels tale, and 4 Ed. 3. 25. 16 Eliz. Dyer 327. 
o if Baſtardy be alledged in one who is not party to thedbyit: there fo: 
this, that the Certificate binds foꝛ ever, it ſhould be againſt Law and 
reaſon that he ſhould not be party to the Certificate; fo? thi cauſe in ſuch 
cale it ſhall be trped Per paijs, and if anp difficulty arileth upon it the 
Judges ot our Law uſe to conſult with the Judges Ecclefialtrcal : and 
with this accords 4 Ed. 3. 37. The ſame Law of pꝛokeſſion, 42 Ed. 3. 
F. 8. So if Baſtardp he alledged in one who is dead, vide 17. Ed. 3. 
where Baſtardy is alledged in the Tenent and one who is a ſtran⸗ 
ger to the Mꝛit, who are Siſters, vide, 32 Ed. 3. tryal 59, Where the 
Tenant alledgeth Baſtardp in himſelf , and the Demandant doth aver 
him Mulier, vide 29 Aff. pl. 14. 6. Eliz. Dy. 226.228. JF the Iſſue be 
Quod vacavit per reſignationem, part of which is tempozal and part ſpi⸗ 
ritual, this ſhall be trped Per paijs, vide 9 H. 7. Mꝛofeſſion and the time of 
it, &c. But admiſſion and inſtitution, although that it be alledged in a 
ſtranger tothe Wyzit, pet this ſhall be tryed by the Oꝛdinarp; as it ap- 
pears 7 Ed. 6.7 8.6. in Dyer, foꝛ admiſſion, Inſtitution, Keſignatton, Et ti- 
milia, are judicial acts, and remain in their Courts and Hegiſter, upon 
which they g2ound their Certificate, otherwile it is of Baſtardy, Idone⸗ 
ity, &c. By which it appears, that in divers tales the Judges ol the 
Common Law waite to the Eccleſiaſtical Judges, commanding them 
to certifie ſome thing put in iſſue; and the Judges of our Law Weyl 
| 2 ire 
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bite the Judges Eccleſiaſtical to hold Plea of ſome things which are de- 
terminable at Common Law; But the Conrt Eccleſiaſtical Hath not 
power to wꝛite to our Judges, oꝛ to tommand them, oꝛ to pꝛohibite them 
when they hold pleaot things determinable by theEccieſiaſtical Judges; 
but this is erroneous, and ſhall be reverſed by Erroz. And of the other 
ſide, if in the Eccleſiaſtical Court the Suit is toz a Legacy, and the Defen- 
dant plead a Keleaſe ; if in the admitting o2 rejecting of pꝛoofs concern- 
ing this Neleaſe, which is matter determmable at Common Law, they 
do Wong to the Plaintiffo2 Defendant; they have no remedy but by wap 
of appeal. = DER, | | 

2. To the ſecondit was anſwered and reſolved, that it upon Conlulta⸗ 
tion with men learned in the Law, they give ſentence acco:ding to Law, 
this is well done, and no pꝛohibition ought to be gꝛanted, but it thep take 
upon them to dꝛaw the Intereſt of any man, Ad aliud examen, and to judge 
againſt the Rule ot Law, concerning the Inheritance o2 Intereſt ot ann, 
there Pꝛohibition lies: And in the calc at the Bar, theꝝ well reſolved 
the Law, toꝛ by the ſaid Livery ol the Charter the Tithes do not paſs as 
in gꝛoſs, fo? this, that the intention ot the parties was to paſs the intire 

| Kertozp bp Fcofl ment, and not to pals the Tithes bp the ſame, andlo to 
* diſmember the Licitorn by Fractions, and that by conſtruction ol Law, a⸗ 
gainſt the intention ot the parties. 

3. As to he third, it was anſwered and reſolved, that by the Eccleſia- 
ſtical Law, a ſiranger may come in Pro intereſſe ſuo; And when they have 
jurildiction ot the Original caule ot the Suit, we ought not to dꝛaw in que⸗ 
ſtion their oꝛder and pꝛoceding, but if they pꝛoceed inverſo ordine, oꝛ not 
obſerving foꝛm, this ought to be redꝛeſſed by appeal: And although that 

e matter depending upon the O2iginal caule be determinable by the 

ommon Law, pet it ſhall be determined, as it hath been laid, in the 
Eccleſiaſtical Court. | 
As to the fourth objection, it was an[wered and reſolved, that ſuch 
a Surmile, that he hath but one Witneſs, is not ſufficient to have a Pꝛo⸗ 
hibition, foꝛ this, that the Eccleſiaſtical Court hath Juriſdiction of the 
Pꝛintiple, and if ſuch a Surmile ſhall be ſufficient, all Suits in the Et⸗ 
eſiaſtical Court ſhall be either delaped, oꝛ quite taken away, fo? ſuch a 
Surmiſe maybe made in everp taſe; and the Plaintiff in the Eccleſiaſti⸗ 
tal Court tannot have anp good anſwer to it to have a tonſultation, which 
ag2es with the reſolution in the pꝛintipal Caſe, &c. 
t was reſolved, upon evidence, bp Coke chief Juſtice De banco , inter J. 
S. who infozmed upon the Statute of Uſurp, and Smith, that the parties 
— to the ſuppoſed uſurious Contract ſhall not be admitted Witneſſes , foꝛ 
ackaragga this, that upon the matter they were Teſtes in propria cauſa, and by their 
Oath ſhall avoid their Bond, 8c. oꝛ ſhall be revenged on him wholent 
them the monp, betoꝛe then are enfozced to repay it: And fo2 the molt 
part thep incite, and raiſe up one ot their own Servants , toinfozmand 
have part of the thing recovered. | 
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U Pon a Habeag Coppus by Eliz. Lady Thꝛogmoꝛton, Priſoner in the 
Flet,the return was, the Lady Thꝛogmoꝛton was committed by Geoꝛge 
Biſhop of London and others Ecclefiattical Commiſſioners, under their hands, 
till further order ſhould be taken for her enlargement: And the cauſe of commit- 
ment of her was, for that ſnè had done many evil offices betwixt Sir James 
Scudamoze, and her Daughter the Lady ScUdamoye, Wife of the ſaid James, 
and to make ſeparation betwixt them, and detained her from her Huſband: And 
upon her departure after ſentence before the Commiſſioners, for divers contemp- 
tuous words againſt the Court, ſaying, that ſhe had neither Law nor Juſtice 
there: And it was reſolved, that for detaining of the Wife, and endeavoring 
to make ſcparation,no Suit can be before the high Commiſſioners, for that it is not 
any enormous offence within the meaning of the Act. | 
22. For the detaining of the Wife, there is remedy by the Common Law. 

5 Without Queſtion, for ſuch an Offence they cannot Impriſon the 
Wite. : 
4. By the words it doth not appear, that they were ſpoken in the Court. 


Secondly , It is no Court of Record, for that they proceed according to the } 


Civil Law, and it is like the Admiralty Court ; and for this they cannot Im- 
priſon , for none ſhall be Committed for miſdemeanour in Court, unleſs - 
that the Court be of Record, 


5. It doth not appear by the return what Court this was; which is uncertain; 
And upon this, upon good conſideration ſhe was bayled. 
But Nandal and Bitkings was this very Term committed by the high Com- 


miſſioners, tor that they were vehemently ſuſpected tobe Browniſts, t. And ito 
they obtained a Yabeag Coppus , and were remanded for this, that the high 
Committioners have power to commit for Hereſie. Euere. 


The Lord of Aburgavenie's Caſe. 


I N the Parliament a Queſtion Was made by the Loꝛd of Northampton, The writ 
Loꝛd p2ivp Seal} in the Vpper houte of Parliament: That one Edward doth not 
Nevil, the father of Edward Nevil. Loꝛd of Aburgaveny, which now is, in Take a Peer; 
the 2, and 3. of Queen MARY, was tallcd bn Weit to Parliament, and 
dycd befo2e the Parliament: Ik he was a Baron, oꝛ no, and ſo ought to 
be named, was the Queſtion. And it was reſolved by the LoddChancelloz, 
the two chief Jullices, chief Baron. and divers other Juſtices there 
pielent, that the direction and dcliverp of the Wꝛit did not make a 
Baron oꝛ Moble, until he did come unto Parliament, and there ſit, ar⸗ 
toꝛding to the commandment of the Wꝛit; koꝛ untill that, the Wꝛit did not 
take its effect, and the wozds ofthe Wꝛit were well penned, which are, 
Rex & Regina, &c. Edwardo Nevil de Aburgaveney Chivalier, Quia de ad- 
viſamento & aſſenſu concilii noſtri pro quibuſdam arduis, & urgentibus nego- 
tits ſtatum & defentionem Regni noſtri Angliæ concernentibus, quoddam Parlia- 
mentam 
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Parliamentum noſtrum apud Weſtmonaſterium, 21. die Octobris proximo futuro 
teneri ordinavimus, & ibidem vobiſcum, ac cumPrelatis, Magnatibus & Proceribus 
dicti regni noſtri colloquium habere & tractatum: Vobis in tide & Ligeantia, quibus 
nobis tenemini,firmiter injungendo mandamus, quod conſideratis dictorum negoti- 
orum arduitate & periculis imminentibus, ceſſante excuſatione quacunque, dictis die 
& loco perſonaliter interſitis nobiſcum, ac cam Prelatis, Magnatibus ac Proceribus 
ſupradictis, ſuper dictis negotiis tractaturi, veſtrumque conſilium impenſuri, & hoc 
ficut nobis, &c. And in the 35 H. 6. 46. and other Books, he is called a Per 
of Parliament, the which he cannot be until he lit in Parliament, and he 
cannot be ot the Parliament until the Parliament begin: And fozaſmuch 
as he hath ben made a Peer of Parliament by Wꝛit (by which implicitly 
he is a Baron) the Wait hath not its operation and effect, untill he fit in 
arliament, there to conſult with the King and the other Nobles of the 
ealm; which command ok the King bp his Superſedeas map be counter- 
manded oꝛ the ſaid Edward Nevil might have excuſed himſelf to the King, 
oꝛ he might have waved it, and ſubmitted himſelf to his ine; as one 
who is diſtrained to be a Knight, oz one learned in the Law is talled to be 
a Serjeant, the Wꝛit cannot make him a Knight, oz a Serjeant; And 
when one is called bn Wzit to Parliament, the O2der is, that he be ap- 
parelled in his Parliament Kobes, and his Wat is openlp read in the 
Ypper houſe, and he is bꝛought into his place by two Loꝛds ot Parlia⸗ 
ment, and then he is adjudged in Law, Inter pares Regni, that is to ſap, ut 
cum olim Senatores e cenſu eligebantur, ſic Barones apud nos habiti fuerint, qui per 
integram Baroniam terras ſuas tenebant, five 13. feoda militum, & tertiam partem 
unius Fecdi mili tis, quolibet Fcodo computato ad 20 l. que faciunt 400. marcas 
denarii erat valentia unius Baroniæ inte græ, & qui terras & redditus ad hanc va- 
lent iam habuerint, ad Parliam entum ſummoneri ſolebant; So that by this it 
appears, that everp one who hath an entire Baronp map have of right 
andofcourſe a Wꝛit tobe ſummoned to Parliament, foꝛ without Wꝛit 
none can fit in Parliament: And with this agꝛee our Books, foz una 
voce they agꝛeæ, that none can ſit in Parliament as Per ot the Realm, 
without matter ot Recoꝛd, and if Iſſue be taken, whether a Baron oz 
no Baron, Earl oꝛ no Earl, this ſhall not be tryed Par paiis , but bp the 
Kecozd, by which it appears, that he was a Per of Parltament:fo2 with- 
out matter ot Necoꝛd, he cannot be a Peer of Parliament, 35 H. 6. 46. 48 
Ed. 3. 30. b. 48, Aſſ. pl. 6. 22 Aſſ. pl. 24. Regiſter, 287. Henricus tertius pit 
magnas perturbationes& enormes exactiones inter ipſum Regem, Simonem de 
monte forti, & alios Barones motas & ſuſceptas, ſtatuit & ordinavit, quod on nes 
illi Comites & Barones Regni Angliæ, quibus ipſe Rex dignatus eſt brevis 1um- 
monitionis dirigere , venixent ad Parliamentum, & non alii niſi fort Dun inus Rex 
alia illa brevia eis dirigere voluiſſet: Which Act oꝛ Statute continues in ſoꝛce 
to this dap, ſo that now none, although that he hath an entire Barony 
tan have a Wꝛit of Summons to Parſiament without the Kings War⸗ 
rant, under the p2ivp Seal at leaſt. 
But if the King create ann Baron by Letters Patents under the 
Gꝛeat Seal to him and to his Heirs, oꝛ to him and to his Heirs ot his bo⸗ 
dx, o2 fo life, 8c. there he is a noble man pꝛeſentip; foꝛ fo he is expꝛeſin 
created by Letters Patents of the King, which cannot be tcountermanded 
| _ ought to have a Mꝛit of Summons to Parliament of right and ol 
courſe, and he ſhall be tryed by his Pers, if he ſhail be arrained befoze 
any Parliament, but ſo ſhall not he be who is calicd by Wꝛit, untill he firs 
in Parliament, which is the diverſity. 
Richard the ſecond, treated John Beauchamp of Holt, Baron of Kedermin- 
ſter, by Letters Patents, dated ro Oct. 11. pear ot his Neign, where all o- 
thers before him were created by Wꝛit. 
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Trin. 8, Jac. 


J® this very Term Thomas Oldfield tanie out of theCourt of the Dutchy, | 


and beloꝛe he came into Wetiminſter Hall, with a Knife ſtaͤbbed one Fer- 
rar, a Juſtice of Peace, of which he dyed: And if Oldfield ſhould have his 
right hand cut off, was the queſtion befoꝛe the two chief Juſtices ; chief 
Baron, Walmiley, Warberton, Foſter , and divers other Juſtices, And 
it was reſolved, No;fo2 it ought to be in the Hall of Weſtminſter; Sedentibus 
Cyriis, as it appears in Eliz. Dyer 188. 41 Ed. 3. title Coron. 280. Anda 
Pꝛetedent was ſhewn, An. 9 Eliz. in Banco le Roy, where one Robert Ger- 
ling (mote one in Whitehall, ſitting in the Court of iequeſts, and was but 
fined and ranſomed: The ſame Law ik one [mite one in the Court of the 
Dutchp, &c. But if one ſmite another bekoꝛe the Juſtites of Aſſiſe, there 
his right-hand ſhall be cut off, as it appears, 22 Ed. 3. fol. 13, and 19 Ed. 3. 
title Judgment. And one Bellingham, An. 2 Jac. in the Hall of Weſtminſter, 
Sedentibus Curiis, with his elbow and ſhoulder out of malice juſfled Antho- 
ny Dyer of the Inner Temple, ſo that he over-threwhim,and with his feet 
ſpurned him upon his Leggs, but did not mite him neither with his 
hand, noꝛ with any Weapon: And pet it was held that his right hand 
ſhould be cut off, &c. upon which Bellingham was indicted in Banc le Roy, 
and after obtained his pardon. 7. = 7 | 
A Cale was put to all the Juſtices of England, which was ſuch; The 
Biſhopꝛick of Waterford and Liſmore, being oꝛiginally two Biſhopicks 
diſtinct, were by lawful authozitp in the Reign of H. 3. united and confo- 
lidated, but the Chapiters pet remain ſeveral: After which union the 
Biſhop aliened Lands of the See of Waterford, and alte ands of the 
See of Liſmore, with the confirmation of the Chapiter of Liſmore, the Que- 
ſtion was, whether ſuch Alienations are not voidable bp the Sucteſſoꝛ; 
being without the confirmations of both the Deans and Chapiters. The 
ſecond Queſtton was, whether the Queen might avoid ſuch alienations 
Contra formam collationis, by Seiſure, oꝛ otherwiſe : And the Juſtices de⸗ 
manded a view of the Vnion; to which it was anlwered, That it was 
not ertant, then it was reſolved bp the Juſtices: that in aſmuch as the 
uſage hath been after the ſaidunion, that the ſeveral Deans and Chapi⸗ 
ters have ſeverally m ade confirmations, ut ſupra ; it ſhall be intended 
that the Vnion was made efpectallp in ſuch manner, ſcil. That notwith- 
ſtanding the Vnion, pet fo2 avoiding of confuſion, and in reſpec of the re⸗ 
motenels ofthe Deaneries and Chapiters, that Eſtates made ſhall be ſe⸗ 
verallp confirmed, as befoze the Onion, and then ſuch confirmation ſhall 
be gud, foꝛ in ſuchcale, Modus & conventio vincunt Legem: but if the Vni⸗ 
on was made generally, and the Biſhop eligible bp both Chapiters, then 
Eſtates made, ought to be confirmed by both the Chapiters, vide 50. Ed. 
3. title Aſſiſe Statham, the time of R. 2. title Grant, 27 H. 8. Dyer 58. 11 Eliz. 
Dyer, 33 H. 8: cap. T Es 
It was reſolved, that upon a lawful Mienation made with tonfirma⸗ 
tion of the Dean and Chapiter, no Contra formam collationis Ipeth upon the 
Statute of Wefimin.2, as hath ben reſolved in the ſeventh pare of my Re- 
ports. 


Tris, 
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Trin. 8. Jac. 


Convocation. N Ote, it was reſolved by the two chief Juſtices and divers other 


t 

Auſtites, at a Committe befoꝛe the Lozds in the ſame Parliament, 

divers points concerning the authozitp of a Convocation. 

1. That a Convocation cannot aſſemble at their Convocation,without 
the aſſent of the Ring. | | 

2, That after their aſſemblp then cannot confer to conſtitute ann Ca- 
nons, without licenle del Roy. | | . 

3. Whenthep upon conference conclude anp Canons, pet thep cannot 
crecute anp of their Canons without Nopal aſſent. 

4. Thep cannot execute any after opal aſſent , but with thele four li⸗ 
mitations. 5 i a 

1. That they be not againſt the Pꝛerogative of the King. 
2. Not againſt the Common Law. 

3. N02 againſt anp Statute Law. 

4+ No2 againſt ann Cuſtome of the Kicalm. 

And all this appears bp the Statute 25 H.8.cap. 19. and this was but 
an affirmance of what was befoze the ſaid Statute, foꝛ that it appears by 
the 19 Ed. 3. title. Quare non admiſit. 7. where it is held; that it a Canon 

aw be againſt the Law of the Land, the Biſhop ought to oben the Com- 
mandment of the Ring, accozding to the Law of the Land, 10. H. 7. 17. 
there is a Canon that no Spiritual perſon ſhall be put to anſwer befoze 
a lecular Judge; But this doth not bind, becaule it is againſt the com- 
mon Law And it appears bp the Statute of Morton cap. 9. that they in 
caſe of Baſtardy were enfozced to certifie againſt the LawofholpChurch, 
that Nati ante matrimonium ſuerint Baſtardi , quia Eccleſia habet tales pro legi- 
timis, & rogaverunt omnes Epiſcopi, Magnates quod conſentirent, quod qui nati 
ſuerint ante matrimonium eſſent legitimi, Which pꝛobes, that the Canon Law 

in this point being repugnant to the Law ol the Land , was not of any 
fozce : And foꝛ this, thep implozed the aid of the Parliament, Et omnes 
Comites & barones una voce reſponderunt, quod nolumus leges Angliz mutare, 
quæ huc uſque uſitatæ ſunt & approbatæ. ; 

2 H. 6. 13. A Convocationmap make Conſtitutions, by which thoſe of 
the Spiritual ſhall be bound fo? this, that they all, oꝛ by repꝛeſentation, 
oꝛ in perſon are pꝛeſent, but not thenempoꝛaltp. 1 

21 Ed. 4. 47. The Convocation is Spiritual, and all their Conſtitutions 
age Spiritual, vide the Recoꝛds in the Tower of 18. H. 8. 8 Ed. 1. 25. Eder. 
11, d. 2. & 15. Ed. 2. | 

Prohibitio Regis ne Clerus in Congregatione ſua, &c. attemptet contra jus ſeu 
Coronam : nalia, Ne- quod ſtatuat in Concilio ſuo in præjudicium Regis ſeu legis, 
&c. Bp which it appears, that they can do nothing againſt the Law of 
the Land; fo2 every part of the Law. be it Common Law, o2 Statute 
Lam cannot be abꝛogated no2: altered without an Act of Parliament, to 
which everpone ſhall be an the Spiritual Caules,o2 which con- 
cerns Spiritu hat perlong, if it be againlt the Pzerogative of the King and 


the Common Law. 
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Piracy, Trin. 8, Jac, 


1 N this very Term the Ling referred the conſideration of Letters Pa- 
tents of the Loꝛd Admiral of England, tothe two chief Juſtices, and 
the chief Baron, whether by the ſaid Letters Patents, the Gods which 
Pirates ſhould take from others by Kobberp and Piracy did pals to the 
ozd Admiral, oꝛ no? And upon the conſideration of the ſaid Letters 
Patents it appeared to us, that he had Bona & Chattalla piratarum, and allo 
Bona & Chattalla deprædata, id eſt, the Gods robbed from others : which 
did not paſs foꝛ two Caules. 

1. Ik the King gꝛant Bona & Chattalla felonum, the Patentæ ſhall have 
the Bwds and Chattels of the Felonhimſelf, in which he hath pꝛoperty; 
but he ſhall not have the Gods and Chattels which the Felon ſtealeth 
krom others. —_ | 

2. The Gods taken from others the King cannot g2ant,fo2 it appears 
by the Statute 27 Ed.3.cap.. St. 2. that the Merchant, cc. ſo robbed ſhall 
be received to pꝛove, that the Gods and Chatteſs belong to him by his 
Chart oz Cocket, o2 by other lawful pzwof of Merchants, Ec. the ſaid 
Gods ſhall be delivered without any Suit at the Common Law, which 
Act is general, be the Kobber pꝛivꝝ oz a ſkranger : But it was reſolved, 
that until ſuch pzof be made, the Ring map ſeize the ſaid Gods ; fo? 

Gods of which the p2opertp is unknown, the King may ſeize; And if 
they are Bona peritura, the ing map ſell them, and, upon p2of,Xc. reſtoꝛe 
the value. And note, the Statute doth not limit the Owner in caſe of de- 
Peedation to anpcertaintime to pꝛove the pzopertyof the.ſame Gods, 
ag ought to be in tale ol Wreek, vide Stat. 3 1 H. 6. cap. 4. vide 2 R. 2. cap. 2. 
13 Ed. 4. 9, 10. a god reſolution of the Juſtices. And the Regiſter 129. F. 
N. B. 114. whena Subject of the King, who is ſpoiled beyond the Seas 
ſhall have a Wꝛit, cc. fo? to take Gods within England, &c. 


Simony, Trin. 8. Jac. 


* was ag2ed ad menſam, by all the Juſtices and Barons in Fleetſtreet, „ 
that if the Patron, foꝛ any monp, pꝛeſent anp perſon to any Benefice 

with ture, cc. that then every ſuch pzelentation and the admiſſion, inſti⸗ 
tution, and induction thereupon are void, although that the Pzeſente be 

not party noꝛ p2ivp to it: fo2 the Statute intends to puniſh the wicked 
avarice of cozrupt exactions by the loſs of his Pꝛeſentation hac vice, and 

the Statute gives the P:eſentation to the Quen : And all this per verba 

Statuti, Which is penned ſtrongly enough againſt cozrupt Patrons, 


I Pro- 
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Proclamations, Mich. 8. Jacobi. 
1 Emorand. That upon . 20 Sept. 8. Regis Jacobi, I wag [ent 
nr foꝛ to attend the Loꝛd Chancello2,Lo2d Trealurer, Loꝛd pꝛivp Seal, 
that an of and the Chantelloꝛ ot the Dutchp ; there being pꝛeſent the Attomep, the 
fence which Sollititoꝛ, and Retoꝛder: And two queſtions were moved to me by the 
„ Loꝛd Treaſurer ; the one, If the King by his P:oclamation map pꝛo⸗ 
hibit new Buildings in and about London, &c. The other, if the King 
map pꝛohibit the making of Starch of Wheat; And the Loꝛd Treaſurer 
ſaid, that theſe were p2eferred to the King as g2tevances, and againſt the 
Law, and Juſtice: And the King hath anſwered, that he will confer with 
his pzivp Council, and his Judges, and then he will do right to them. 
To which J anlwered, That theſe queſiions were of g2cat impoztance. 
2. That then concernedthe anlwer of the King to the bodp, viz. to the 
Commons of the Houle of Parliament. 3. That 7 did pot hear of thele 
queſtions until this moꝛning, at nine of the Clock; fo2 the grievances 
were preferred, and the anſwer made, when J was in mp Circuit. And 
laltiy both the Pzoclamations , which now were ſhewed, were pꝛomul⸗ 
gated, An. 5 Jac. after mp time of Attoꝛnepſhip: And fo2 thele reaſons 
A did humbip defire them that J might have conference with my Bꝛe⸗ 
then the Judges about the anlwer ok the King, and then to make an 
adviſed anlwer artoꝛding to Law and reaſon. To which the Loꝛd Chan- 
cello2 ſaid, That everp Pꝛeſident had firſt a commencement, and that he 
d adviſe the Judges to maintain the power and Pꝛerogative of the 
King ; and in tales in which there is no authoꝛity and Pꝛeſident, to leave 
it to the King to oꝛder init acco2dirig to his wiſdom, and fo2 the god of 
his Subjects, oꝛ otherwiſe the King would be no moze than the Duke of 
Venice; And that the King was lo much reſtrained in his Pꝛerogative, 
that it was to be feared the bonds would be bꝛoken: And the Loꝛd p2zivy 
Seal ſaid, that the Phyſician was not — bound to a Pꝛeſident, but 
to applꝝ his Medicine accozding to the quality of the diſcaſe : And all 
concluded that it ſhould be neceſſary at that time to confirm the Kings 
Pꝛerogative with our Opinions, although that there were not any fo2- 
mer Pꝛeſident o2 Authozitp in Law ; fo2 everp Pꝛeſident ought to have a 
Commencement, = | | 
To which J anlwered, That true it is, that every Pꝛeſident hath 
a commencement ; but when authozitn and Pꝛeſident is wanting, 
there is ned of g2eat conſiderations , befoze that any thing of novelty 
ſhall be eſtabliſhed, and to p2ovide- that this be not againſt the Law ol 
the Land: fo2 ſaid, that the King cannot change any part of the 
Common Law, noꝛ create any offence by his Pꝛoclamation, which was 
net an Offence befoze,without Parltament. But at this time J onlp 
deſire to have a time of conſideration and conference with mp B2others, 
foꝛ Deliberandum eſt diu, quod ſtatuendum eſt ſemel; To which the Sollicitoz 
laid, that divers Sentences were given in the Star Chamber upon the 
Pꝛoclamation againſt building; and that J myſelf had given ſentence 
in divers cales againſt the ſaid Pꝛoclamation: to which J an{wered, 
That Pꝛeſidents were to be ſen, and conſiderations to be had of this 
upon conference with mp Bꝛethꝛen, fo2 that Melius eſt recurrere, quam 
male currere; And the Indicment concludes, Contra leges & ſtatuta; but 
I never heard an Jindicment to conclude, Contra Regiam Proclamationem. 
And at laſt my motion was allowed, and the Loꝛds appointed the two 
chief Juſtices, chief Baron, and Baron Altham to have — of 
if, 0te, 
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Note, the Ling bp his Pꝛoclamat ion, oꝛ other waps, cannot change 
1 part ot the Common Aw, 62 Statute of Law, o2 the Cuſtoms of 
the Fiealm, 11 H.4.37.Fortelcue in laudibus Angliæ legum, eap.g 18 Ed. 4.35, 
36. &c. 31 H. S. cap. d. hic in ra: Allo the Ring tannot create any Glfence by 
bis Pꝛohibic ton o Pꝛoclamation, which was not an Offence beloze, fo2 
that was to change tge Law, and to make an Offence which was not : foꝛ, 
Ubi non eit lex, ibi non eſt tranſgreſſioꝭ ergo, that Which cannot be puniſhed 
without Pꝛoclamation, cannot be puniſhed with it, vide le Stat. 3 H. 8. 
cap. 8. Which Art gives moꝛe power to the li ing than he had beloꝛe, and pet 
there it is declared, that Pꝛoclamations ſail not alter the Law, Sta- 
tutes, oꝛ Cuitoms of the calm, oꝛ impeach any in his Inheritance, 
Grods, hodp, life, rc. But if a man be iudinted kor a contempt againſt a 
Pꝛoclamation, He iHall be fned and impꝛiloned, and lo impeached in His 
bodn and goods, vide Forteſcue, cap. 9. 1 8.3 4.3 6,37, &c. 

But a thing which is puniſhable by the Law, bp fine, and impꝛiſon⸗ 
ment, if the King pꝛohibit it by his P2oclamation, befo2e that he will pu⸗ 
niſh it, and fo warn his Subjects of the peril of it, there, if he permit it 
after, this as a Circumſtante aggꝛavates the Offence ; But he by P2e- 
clamation cannot make a thing unlawkul, which was permitted by the 
Law befoze : And this was well p2oved by rhe ancient and contimial 
fozms of Jndictments;fo2 all India ments conclude, Contra legem & conſue- 
tudinem Angliæ, oꝛ contra leges & Statuta, &c. But never was len anp In⸗ 
dictment to conclude Contra Regiam proclamationem. 

So in all caſes the Ring out of his p2ovidence, and to pꝛevent dangers, 
which it will be to late to p2event afterwards, he may p2ohibit them be⸗ 
foze, which will agg2avate the Offence, if it be afterwards tommitted: 
And as it is a gꝛand Pꝛerogative ot the Ring to make Pꝛoclamation (fo? 
no Subject can make it without authoꝛity foom the King , oꝛ lawful Cu⸗ 
ſtome) upon pain of fine and impꝛiſonment, as it is held in the 22 H. 8. 
Procl. B. but we do find divers pꝛeſidents of Pꝛoclamations which are 
utterly againſt Law and reaſon, and foꝛ that void; foꝛ, Que contra ratio- 
nem Juris introducta ſunt, non debent trahi in conſcquentiam. 
An Act was made, by which Foxreigners were licenſed to Merchan⸗ 
dize within London, H. 4, by Pꝛoclamation p2ohivited the execution of it: 
and that it ſhould be in ſuſpente uſque ad proximum Parliamentum, which 
was againſt Law, vide dorſ. clauſ. 8. H. 4. Proclamat. in London: But 9 H. 4. 
An Act of Parliament was made, That all the Jriſh people ſhould de- 
part the Realm, and go into Ireland befo2c the Feaſt of the Nativity of the 
bleſſed Lady, upon pain of death, which was ablolutelp in terrorem, and 
was utterly againſt the Law. 

Hollinſhead 722. An. Dom. 1546. 37 H. 8. the Whoꝛe⸗houles called the 
Stews, were ſuppꝛeſſed by Pꝛoclamation, and ſound of Trumpet, xc. 

In the ſame Term it was reſolved bp the two chief Juſtices, chiek 
Baron, and Baron Altham , upon conference betwirt the Loꝛds of the 
p2ivy Council and them, that the King by his Pꝛoc lamation cannot cre- 
ate any Offence which was not an Offence befo2e , foꝛ then he may alter 
the Law of the Landbyhis Pꝛoclamation in a high point; foꝛ it he may 
create an Ofence where none is, upon that enſues fine and impꝛilon⸗ 
ment: Alſo the Law of Evgland is divided into thꝛæ parts, Common Law, 
Statute Law, and Cuſtome; But the kings Pꝛoclamation is none of 
them: Alſo Malum, aut eſt malum in fe, aut probibitum, that which is a- 
gainſt Low is malum in ſe; malum prohibitum is ſuch an Offence as is 
pꝛohibited by Act of Parliament, and not by Proclamation. | 

Allo it was reſolved, that the King hath no Dꝛerogative, but that which 
the Law of the Land allows him. A 1 
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But the King fo2 pꝛevention of Offences , map by P2oclana*ts n ad- 
moniſh his Subjects that then kep the Laws, and do not offend them; 
upon puniſhment to be inflicted by the Law, Ec. 

Laſtlp, if the Offence be not puniſhable in the Star- Chamber, the Pꝛohi⸗ 
bition of it bn Pꝛotlamation cannot make it puniſhable there: And after 
this reſolution, no Pꝛoclamation impoſing Fine and Impꝛiſonment was 
afterwards made,Xc. 


Mich. 8. Jac. 


1 Ote, it was reſolved in the ſame Term, that if a man be excommu- 
_— nicated by the Oꝛdinary, where he ought not to be, as after a gene- 
cato c7i-nde. Tal pardon,Ec. and the Defendant being negligent doth not ſue a Pꝛohi⸗ 
bition, but remains excommunicate by fo2ty days, and upon Certificate 

in Chancery, he is taken by the Kings Wꝛit De excommunicato capiendo, 

that no Pꝛohibition lies in this caſe, foꝛ that he is taken by the Kings 

Wit, and no pꝛeſident oꝛ authoꝛity can be found where a Pꝛohibition 

was — after the party was taken bp the Kings Wꝛit; foꝛ Pꝛohi⸗ 

bition lies to pꝛohibit Eccleſiaſtical pzoceedings, not any thing which is 


* 


done by the Kings Wait by fozce of the Common Law ; and if a Pꝛohi⸗ 


bition be g2anted, it will not deliver the party : Then it was moved, 
what remedy hath the party who is la w2ongfullp excommunicated? To 
which it wap anſwered, that he hath the remedies, viz. =: 

1. He may have a Wait out of Chancerp to abſolve him; fo? as it is 
held in 14 H.4.fol.14. In all caſes where a man is excommunicated by 
the Biſhop againſt our Law, he ſhall have a Wat out of the Chancery 
directed to the Biſhop, commanding him to alla him: And with this 
agres 7 Ed. 4.14. : ; 

2. When a man is excommunicated againlt the Law of this Nealm, 
ſo that he cannot have a Wꝛit de Cautione admittenda, fo2 then he ought 
Parere mandatis Ecclefiz in forma Juris, id eſt, Eccleſiaſtici, where in truth it 
18, Excommunicatio contra jus & formam Juris, id ett, communis juris: But 
if he ſhew his cauſe to the Biſhop, and requeſt him to aſſoil him, foꝛ this, 
that he was excommunicated after the Offence was pardoned, oꝛ foꝛ this, 
that the cauſe doth not appear to Eccleſiaſtical Cognizance, and he refuſe 
to aſſoil him, ſo that he is now diſabled to ſuc any Wit of the Hing, fo 
long as he remains excommunicated, he may have an Action Sur le caſe 
againſt the Ozdinarp, who hath done him this wꝛong, to diſable him in 
this taſe; and with this agzes the Dr. & Stud. lib. 2. cap. 3 2. ſol. 1 19. 

3. If the party be exctommunicated fo2 none of the cauſes mentioned 
in the Act of 5 Eliz. cap. 23. then he may have this foꝛ plea in the kings 
—_ by the lame At, and avoid the penalties inflicted by the ſame 


Note, It was reſolved by the Court,Xc. that where one is cited befoꝛe 
the Dean of the Arches in cauſe of defamation.fo2 calling the Plaintiff 
Whoze, out of the pꝛoper Diocels, ſcil.the Dioceſs of LONDON againſt 
the Statuteof 23 H.8. andthe Plaintiff hath ſentence , and the Defen- 
dant is excommunicated, and fo continues eight days: And upon Cer⸗ 
tificate into the Chancerp, a Wꝛit of Excommunicato capiendo is gꝛanted, 
and after the Dekendant is taken and impꝛiſoned by foꝛce of it, that he 
ſhall not have a Pꝛohibition upon the Statute 23 l. 8. foꝛ no = in — 

egiſter 


* 
— 
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Negiſier extends to it, Et ſententia, fi quam fulminaveritis , tine dilatione re- 
vocetis, and after ſentence is appealed, and Pꝛohibition lies, as appears 
by the Negiſter; But no Wꝛit noꝛ Pꝛeſident can be ſhewn in this caſe, 
but there is a Wat in the Negiſter called a Wꝛit De cautione admittenda, 
when the Defendant is taken / by the Kings Wꝛit De Excommunicato ca- 
piendo, de parendo mandatis Eccleſiæ, and to aſſoil and deliver the Defen- 
dant: But note a diverſity, where it appears to the Court, that the mat⸗ 
ter of the Eibel is not within their Jurisdictions, as of Eep-fe , oꝛ of 
Fep-contrac,Xc.there lies a Pꝛohibition with clauſe to deliver the party, 
fo2 there he rannot find caution De parendo, mandatis Eccleſiæ, fo2 this, that 
Mandata Eccleſiæ, are contra legem & extra juriſd ict ionem ſuam : But in the 
cale at the Bar, although it appears by the Libel , that the Defendant 
was of one ſuch Pariſh in London, pet inalmuch as the Statute, 23 H. 8. 
hath many exceptions, ſcil. That the Ozdmarp requeſt the Archbiſhop, 
&c. to examine the taſe, xc. fo that the ſaid defamation being the matter 
of the Libel, is of Eccleſiaſtical Cognizance, and the Statute hath mam 
exceptions, ſo that it doth not appear to us judicially without infoꝛma⸗ 
tion, that the Citation is againſt the foꝛm of the Statute ; and this in- 
fozmation comes to late in this caſe after the Defendant hath perſiſted fo 
Tong "g his contumacy, and is taken by the Kings Wzit and impꝛi⸗ 
one . 


_— 
* 


Admiralty. 


| br was reſolved per totam Curiam, that if one be ſued in the Admiralty The court 
Court foꝛ a thing alledged to be done upon the high Sea, within the cannot grant 
Furisdittion of the Admiral, and the Defendant plead to it, andconfeſs Prohibition 
the thing to be done, and after ſentence is given the Court will be advi- er ſentence. 
fed to gꝛant a Pꝛohibition, upon Surmile, that it was done Infra corpus 
Comitatus, againſt their own confeſſion , unlels it tan be made to appear 
to the Conrt by anꝝ matter in writing, oꝛ other god matter, that this 
was done upon the Land , fo2 other wile everp one will ſfap until after 
fentence : And then ko2 vex ation only ſue out a P2ohibition ; foꝛ although 
the admittance of the party cannot give a Jurisdiction to the Court 
where it of Night hath none, koꝛ that it will be an encroachment upon 
the Common Law: pet when the Court ſhall be adviled that this is 
meerly fo2 veration, and ſhall be intended fo2 delap, if the Pꝛohibition 
ſhall not be ſued fo2th till alter ſentence ; unleſs that he can ſhew god 
matter to the Court, to alcertainthe Court that this is not fo2 veration, 
it ſhall not be gzanted. And admonition was given to them which fue 
foꝛth Pꝛohibitions, that thep ſhould not kep them by long time in their 
hands, and notwithſtanding p2oced in the Ecclefraſtical Court, c. and 
when they perceive that then cannot pꝛevail, then to caſt in their P2ohi- 
vitions ; fo2 if then abuſe that liberty to the dammage and vexation of 
the party, we will talie ſich oꝛder as in caſe ok a Wit of Pꝛiviledge, if 
— Defendant key it untill the Juroꝛs are ready, Ec. it ſhall not be al- 
wed. 
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1 N this very Term in the taſe of Dono? Trevor, who was Chancelloꝛ ot 

a Biſhop in wales, it was reſolved, that the Office of a Chantelloꝛ and 
Negiſter, æc. in the Eccleſiaſtical Courts, are within the Statute 5 £dw. 
6. cap. 16. the woꝛds of which Statute are, Any Office, &c. which ſhall in 
any wiſe touch or concern the Adminiſtration or Execution of Juſtice; and the 
wozds are ſtrongly penned againſt coruption of Officers, foꝛ then are, 
Which ſhall in any wiſe touch or concern the Adminiſtration, &c. and the P2e- 
amble ; And for avoiding of corruption, which may hercafter happen to be in 
the Officers and Miniſters of thoſe Courts, Places and Rooms, wherein there is 
requiſite to be had the true adminiſtration of Juſtice, in ſervices of truſt: And to 
the intent, that perſons worthy and meet to be advanced to the place where Ju- 
ſtice is to be miniſtred, in any ſervice of truſt to be executed, ſhould be preferred 
to the ſame, and none other. Which At being made foꝛ avoiding of coꝛ⸗ 
ruption in Officers t. and foꝛ the advancement of perſons moze woꝛthy 
and ſufficient foꝛ to execute the ſaid Offices, bp which Juſtice and Night 
ſhall be alſo advanced, ſhall be expounded molt benefictallp to ſuppꝛeſs 
toꝛruption. And inalmuch as the Law allows Eccleſiaſtical Courts to 
p2oced in caſe of Blaſphemp, Hereſie, Schilm, Jncontinence, cc. and 
che lopaltyof Matrimonies, of Divozce , of the right of Tpthes, pꝛo⸗ 
bat of Wills, gꝛanting of Adminiſtrations, cc. And that from thele 
p2ocedings depend not onlp the ſalvation of Souls, but alſo the Tegi- 
timation of Iſſues, cc. and that no debt oꝛ duty can be recovered by 
Executoꝛs 2 Adminiſtratozs, without the pꝛobat of Teſtaments, o2 
Letters of Adminiſtration, and other things of gꝛeat — At 
is moſt reaſon that ſuch Officers , which concern the adminiſtration and 
execution of Juſtice in theſe points, which concern the ſalvation of 
Souls, and the other matters afoꝛelaid, ſhall be within this Statute, 
then Officers which concern the adminiſtration oꝛ execution of Juſtice 
in Tempoꝛal matters; foꝛ this, that coꝛruption of Officers in the ſaid 
Spiritual and Eccleſiaſtical cauſes is mo2e dangerous, then the Officers 
in Tempozal caules ; fo2 the Tempozal Judge commits the partp convicr 
to the Goaler ; but the Spiritual Judge commits the perſon excommu- 
nicate tothe Devil. Allo thoſe Officers do not only touch and concern 
the adminiſtration of Jultice,s:c. but allo are Services of g2eat truſt, 
fo2 this, that the Pꝛincipal end of their pzocedings is, Pro ſalute anima- 
rum, &c. and there is no exception oꝛ p2oviſo in the Statute fo2 them. 


It was reſolved, that ſuch Offices were within the Purview of the ſaid Sta- 
tute. | 


Part XIL Admiralty, 8 
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T is to be underſtod, that the Furisdicion of the Admiralty is moꝛe aamiralty. 


ancient then Mr. Lambert in his Juris diction of Courts doth affi2m, 
foꝛ there is held an opinion in theſe is concerning the Admiraltp ; J 
think that the Deciſion of Marine caules was not put out of the kings 
houle, and committed over to the charge of the Admiral, until the time 
of Ed. 3. whereunto J am led, partlp bp the conſideration of the tim 
of his ficign, which was much occupied in affairs beyond the Seas, 
and bp realon of his Wars with France, and of the intercourſe and trade 
of Merchandize, which then flouriſhed ; aud party, foꝛ that JF find no 
mention ot the Admiralty betoꝛe the Reign ol R. 2. who going about bp 
a Statute, made the thirteenth pear of his Reign, to reſtrain the autho⸗ 
rity of that Court which had exceded heꝛ known limits, doth take o2der, 
that it ſhould meddle no moꝛe than it was wont to do in the time of his 
Gꝛandkather Edw. 3. therebp reducing its authozity, as J think, to 
the firſt Oꝛiginal (hoc ille ): But without queſtion the Jurisdiction of 
the Admiraltp is moze ancient than the Keign of the laid King Edw. z. 
Fo2 where it is laid, that there is found no mention of it befo2e the time 
of Ed w. 3. I find a notable Book in the time of Edw. 1. title Avowry 192. 
which pꝛoves the Jurisdicionof the Admiralty moze ancient than Mr. 
Lambert ſuppoſeth: The Cale was, One brought a Replevin of his Ship ta- 
ken on the Coaſt of Scarbozough, upon the Sea, and carried into a County of 
Nozfolk,and there detained: The Plaint of taking in the Coaſt of Starboꝛough, 
upon the Sea, which is no Town or place certain by which the Patjs may be 
taken; for the Coaſt contains four Leagues. And allo of a thing done at Sea, 
this Court cannot have Cognizances, fo2 this Judgment is given to 
Marriners. Beresford who gave the Rule in the cale : The Ring wills 
that the Peace be kept as well upon the Sea as upon the Land: And 
we find that pou come by due P2oceſs,and we ſee nothing why pou ought 
not to anſwer, upon which Book J obſerve five things. 

1. That of things done upon the Sea, certain judgment is given to Marriners, 
id eſt, to Admirals, as ſhall appear, and that doth not belong to the Court of the 
King, for this, that no Paijs may be taken there: And for this, that of a thing 
in any Town or place, where the Paijs or Jury may come, there the Admiral 
hath not Juriſdiction. 

2. This proves directly, that then the Admiral hath Juriſdiction to adjudge 
things done upon the Sea, from whence no Paijs may come; And this did not 
begin then: But without queſtion, ſo long as there hath been Trade and Traffick 
(which is the Life of every Iſland) there was Marine Juriſdiction to redreſs 
D-predations, Piracies, Murthers , and other Offences upon the Sea: And to 
determine all Contracts made there; and this doth appear by the ſaid Berel- 
fo2d chief Juſtice (who ſpeaks in the voice of all the Court) where he ſays, that 
the King willeth that the peace be as well kept upon the Sea as upon the Land 
and it is not poſſible that Peace fhould be kept without juriſdiction of Juſtice. 

3-The third thing to be obſerved is,that if part of the matter be done upon the 
Sea, ard part in a County, that the Common Law ſhall have all the juriſdiction. 

4. The Sca within the juriſdiction of the Admiral, is deſcribed to be out of 
every County, tor if the Sea be within any County, then paijs may come from 
thence, and the Admiral hath Juriſdiction where the Common Law cannot give 
remedy. 

5. is a thing be done upon the Sea, Yo2s del County, the party may plead it 
to 
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to the juriſdiction of the Court: And all theſe points are directly wi: heut any 
ſtrain collected out of the ſaid Book. SIS 

And it is to wit, that in antient time the jurisdiction of the Admiral 
was called Maritima Angliæ, and ſometimes Marina Angliæ, and ſo the vo- 
cabulum artis mas made of an Adjective,as the office of Chamberiainſhip 
of England was g2antcd tothe Earlof Oxford of ancient time, per nomen 
Camerariz Angliæ, ſo that Maritima Angliæ, ſinte Marina Angliz, ſignifies the 
Admiralſhip oꝛ Warinſhip of England: fo2 Marinus, idem eſt quod $zavar@, 
that is, of the Sea, and Sa«&oiapx©, Is the Admiral o2 general of the 
Fleet, and Almarath,bp toꝛruption Admiral,ſignifies the Governoz oꝛ Cap- 
tain of. the Navp ; and fo Archigubernus ſignifies the Admiral o2 chief 
Sovernoꝛ of the Captains of the oy „chief Captain of Mariners, 
Admiral of the Fleet, Admiral of the Ships, Ec. ſunt ſynonyma: And in 
ancient time, lometimes one was Admiral of all England, and ſometimes 
the Office was divided; And fo2 this Ex Rotulo Patentium de An. 6 H. 3. 
de Maritima Cuſtodienda, the Letters Patents are, Dominus Rex commilit 
Galfridode Lacy Maritimam Angliæ cuſtodiendam, quamdiu Dominus Rex pla- 
cuerit, with commandment of that attendance , Ad fidem, commodum, & 
honorem Domini Regis. Teſte apud Lond.29 Auguſti. 

Ex Rotulo Patentium Anno 9 H. 3. Rex omnibus de Coſtera maris Norf. & 
Suff. ſalutem. Sciatis quod conceſlimus Richardo Agnillo Marinam Guardiam 
Norf. & Suff. cum omnibus pertinentiis, ſcil. Erewe), Oreford, Dunmervie, Ge- 
rem. & Lenn cuſtodiendam quamdiu nobis placuerit, & ideo vobis mandamus, 
quod ei in omnibus, quæ ad dictam Marinam pertinent, intendentes ſitis & reſpon- 
_ Teſte, &c. apud Weſt. 3. Octob. And Geffry Lacy was called Admiral 
ot England. 

Che. 15 H.3.28. Junii, Petrus de Rivall habet ad totam vitam ſuam Cuſto- 
diam omnium Portuum & totius Coſteræ Marine Angliæ cum omnibus liber- 
tatibus & liberis conſuetudinibus prædict. Portuum & Coſteræ Maris pertinenti- 
bus, &c. 2. pars. Patent. 25 Ed. in 14 Clauſ. in Dorſo in 18 William Leybourne 
Capitaneus Marinariorum. : 

At this time there were two Admirals; the one had the Govern- 
ment of all the Flet from the mouth of Thames verſus Boream, the other 
from the mouth ol Thames verſus Occidentem 1 pars, Patent. 25 Ed.1. 25. 
Martii in 9.Johannes Botetort Cuſtos Regis portuum Maritimorum verſus partes 
boreales, 1. pars, Patentium. 10 Ed.2. 8 Dec. Nicolaus Kirril conſtituitur Admi- 
rallus del Fleet, ſci]. omnium Navium ab ore aquæ Thameſis verſus partes occi- 
dentales. 18. Aug. Et ibid. Tho. de Drayton Admirallus ab orc aquæ Thameſis 
verſus partes Boreales. 

And ſo in the time of R.2 H. 4 H. 5 H 6. during whole Neign there 
was likewile unus, qui ſuit Admirallus Angliæ. 

8 Ed. 2. Coron. 399. Where a man map lee that which was done of one 
part, and the other of the water, æc. in that place the County map have 
Cognizance, and it map be tried by a Jurp: which pꝛoves allo, that that 
which map be tried bp the Common Law, doth not belong to the Admi- 
rals Jurisdiction: And Stamfords Pleas of the Crown, lib. r. fol.5 1.citing 
this , (aps thus, viz. So this pꝛoveg that by the Common Law be- 
foze the Statute, Ec. the Admiral ſhall.not have Furisdiction, unleſs 
upon the high Sea, which pꝛoves that the Admiral bp the Common Law 
hath Jurisdiction upon the high Sea, Ex quo ſequitur, that, his Juril⸗ 
diction was by the Common Law, and then it is ſo antient, that the 
Commencement cannot be known; ſo that J do conclude, that his au⸗ 
thoꝛity did not begin in the Reign of Ed. 3. as Monſieur Lambert, upon 
uncertain conjectures ſuppoſeth: Fo2 if the Juris dict ion had then began 
and ben inſtituted, it would have appeared upon Kecozd, _ 
| Paſch: 


part XII. Honours.No Acceſſory it Treaſon, 
Petit Larceny, and Treſpaſs, 


— 


Paſch? 9. Jac. Regis. 


T way relolved by the two chief Jultices , the chief Baron, the At- 
toꝛneꝑꝝ and Sollicito?, that the — may erec any name ok Dignitp, 
which was out befoꝛe, and foz that realon the King map create aDignity, 
by name of Baronet,and create one to be a Baronet, to him and his Heirs 
Males of his body iſſuing. : 
1 It was reſolved, that it he do not create him of ſome place, he ſhall not 


[ have an Eſtate tail, but Fe-fimple conditional, which * be fozfeited fo2 
/ Felonp ; but if he create him Baronet ofa plate, then he thall have an E- 
_ ffafe-tail, within the Statute of weſt, 2. and the King map gꝛant to him 

and the Heirs Males of his body, pꝛecedenen befoꝛe Knights Baronets, 
Unights of the Bath, and Kuights Bachelozs , and allo map gꝛant pze- 
cedency to their Wives, Sons, and Daughters, &c. And that he cannot 
create anyDignity above the Dignity of aBaronet & under the dignity of 
a Baron: And that the creation of this dignityof a Baronet,ſhall not diſ- 
charge the Heir to be in Guard, as it the Heir be made a Knight,fo2 he is 
not made Rnight by this, foz the Dignity of a Knight is not defcendable, 


— 
— 


paſch · 9. Jac. Regis. 


Ote; that in treſpas and Treaſon, the higheſt and the loweſt offence, 
there are not anp acceſſories, but all are — But in cale of 
Felony, above the ſum of 12 d. there and in caſe ot death; cc. there map be 
acteſſoꝛies, alwell betoꝛe as after ; incaſe of petit Larcenp there cannot 
be any acceſſozy fo2 the ſmalnels of the felony ; Then the cale is, That 
A, counterfcits the great Seal of England, and B. knowing that he did counter- 
feit it, receives him, and abets and conforts him: If B. in this caſe was guil- 
ty of the Treaſon, is the queſtion. And it lems he is not, foz although 
that A. by the tounterkeiting be a Traptoz, the accepting and comfozting 
ol him cannot make him an warns] le that in cale af high Treaſon there 
can be no acceſſozp, and a pꝛincipal he cannot be, fo2 this, that at Ye 
time of the counterfeiting he did not know of it; but ik one befo2e the Act 
done, pꝛocure one to counterfeit the gꝛeat Seal, there it is high Treaſon ; 
foꝛ in the Lavfhe counterfeits the gꝛeat Seal: And in the Jndicment he 
may be charged with the Fac, Viz. the counterfeiting, but fo is not he 
who receives after the Fact, fo? he cannot be charged with the Fact; And 
in tale of Treſpaſs: he who gives conſent and aid to the Treſpasg,. is a 
5S2incipal in the Treſpas ; And this, as to me it appears, is very appa- 
rent in reaſon, and agzes with our Boks, as 19 8.6.47.b. he who is con 
lenting and aiding to the making of falſe monep, commits high Treaſon, 
fo2 he 1s Particeps Criminis befoꝛe the act done, bit it is held in Conyers 
tale, Mich. 13,8 14 Eliz. Dyer 296. that in the ſame cale,if one after the act 
done, kinow of the making of falſe money, and receive theparty, this is not 
Treaſonbut milpziſion of Treaſon, foꝛ not making diſcoverp;' and with 
this accords 3 H. 7. 10. that it is not Treaſon: which diverſity Scamfords 
Pleas of the Cꝛown, fol. 3. hath not well obſerved, vide Dyer 298. vide le 
Stat. 27. Eliz. which made him who received a Jeſuite a-Felon, fo2 bythe 
judgment of the Parliament the receit my Jeſutte, 6 5 
" Traito?, 


— - — 
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Craitoꝛ, is not Treaſon; fo2 the Statute makes the returning ol a Jelu- 
ite Treaſon, of which he who receives him cannot be indicted ; but it is 
miſpꝛiſion foꝛ anp who receives him and doth not diltover, accoꝛding to 
the reſolution in Coyners cale. 


— — FR — 


— 6 — 


Paſch. 9. Jac. Regis. 
Sir William Chancey's Caſe. 


1 * this very Term Sir William Chancey having the pꝛiviledge of this 
1 Court, and being Pziloner in the Fleet, was bought to the Bar by 
Habeas Corpus bp the Guardian de Fleet, who returned, that the ſaid Sir 
William was committed to the Fleet bp foꝛte of a Warrant from the high 
Commiſſioners in Eccleſiaſticall Cauſes : the Tenoꝛ of which Warrant 
follows in thele woꝛds. 


F Heſcare to will and require you in his Majeſties Name, by vertue of his high 
Commiſſion for Cauſes Ecclctiaſiicall; under the great Seal of England, to 
us & others directed, by force of a ſtatute in ſuch caſe provided, that herewithall 
you take and receive into your Cuſtody t he body of SirWilltamChancepKnight, 
whom we will that you keep and detain under Cuſtody , untill further order ſhall 
be taken for his enlargement, letting you know, that the cauſe of his Commitment 
is, for that being at the Suit of his Lady convented before his Highneſs Commiſſi- 
oners Ecclefiaſtical for Adultery, and for expelling her from his company, and Co- 
habitation with another woman, without allowing her any competent mainte- 
nance, and by his own confeſſion convicted thereof; he was thereupon by order of 
Court enjoyned to allow his Wife a competent maintenance, according to his abi- 
Itty, and to perform ſuch Submiſſion and other order for his Adultery , as by Law 
ſhould be enjoyned him. Which expreſlly he refuſed to do, in cantempt of his Ma- 
jeſties ſaid Authority, to us on that behalf committed: Given at London 19 
Marti} 161 1. ſubſcribed, 


London. 


Hen. Montague) Thamas Morton, 
George Overall. Zachary Pasfield, 


And it was moved by Nicolas Serjeant of Council with Sir william, that 
this return was inſufficient, foꝛ twocauſes. The one fo? this, that Adul- 
texp ought to be Fn bp the Oꝛdinarꝝ, and is not ſuch enoꝛmous Of- 
fence that it ſhall be puniſhed bp the high Commiſſioners,upon which the 
Offender cannot have his appeal, oꝛ other remedp ; And clearly the wife 
ſhall not ſue there foꝛ wo worage 2" 0 tuit conceſſum per Coke, Warberton, and 
Folter, but Walmſley doubted of Adultery ; foꝛ it ſeemed to him that this 
was an Offence enoꝛmous, 2. That by kozce of the act 1 Eliz the high Com- 
miſſioners cannot impꝛiſon the ſaid Sir william fo2 Adultery, not foꝛ de- 
nying Alimony to his Wife if that was within their Juriſdiction.) And 

hough that the woꝛds of the Letters Patents gives them power to im⸗ 
ꝓꝛilon the party, pet it the act doth not warrant it, they cannot 8 

im 


— 


Part XII. 


——— $A _ "I 
we a ——— — 


Empringham's ry 
Caſe. 0 


And Doderigde, Serje ant to the Ming, ol Council on the other ſide, did not 
defend the impꝛiſonment to be lawfull ; And it was clearly agreed by 
Coke, Walmſley, Warberton c Foſter, that the Commiſſioners had not power 
to impꝛiſon him in this cale: And Walmſley laid, that although then have 
uled bn twenty years to impꝛiſon in ſuch cale without erception :taken, 
net when it came befoꝛe them judicially, then ought to judge actcoꝛding to 
Law: And upon this Sir William Chancey was bailed: Allo it was re- 
relolved Per totam Curiam, that when upon the return it doth appear, that ä 
the impꝛilonment is not lawful, the Court map diſcharge him of imp2i-( ee colts dyohany 
ſonment, but in this caſe the Court thought fit rather to bail him until | *--* 
the next Term, and in the mean time to attend upon the Arch biſhop, and 
to do that which of right andreaſon they ought ta do. Alſo it was reſol 
ved that the return was inſufficient in koꝛni. 

1. FE, t is not ſhewp when the Adultery was committed -Þ - 

2. He was cnjopned to allow his wite a competent maintainance with- 
out any certainty; And to perfo2m fuch ſubmiſſion and other oꝛder fo2 his 
Adultery, as by the Law he ſhall be enjoyned, and it is all in futuro and 
uncertain what oꝛder they will take, and pet fo? the refuſal they impꝛiſon 
him: Allo they make their Warrant by foꝛte of a Commiſſion to them and 
others direccd, and do not lay, oꝛ to any four of them, ſo that it may ap- 
pear to the Court, that they who made the Warrant had power by the 
Commiſſion; alſo it is laid in the Warrant, that he was ſummoned by 
the oꝛder of the Court, vide in mp Treatiſe at large the reaſons and tau⸗ 
[cs loꝛ whp the Commiſſioners (unleſs that it be in ſpecial caſes)map ſue 
and impeiſon, Vide Paſch. 42 Eliz. Rot. 1209. Ed. Thickneſs Is impꝛiſoned by 
the high Commiſſioners, and upon Habeas Corpus delivered by the Juſtt- 


ces of the Common Pleas. 


Paſch .9 Jacobi Regis. 


|| N this very Term a taſe was moved in the Star-Chamber upon a Bill zan 
exhibited by theAttoznep general againſt Robert Empringham, Vite Ad- Cale, Star- 
miral in the County of York, Marmaduke Kettlewel, one of the Marſhals of charber. 
Admiralty, and Thomas Harriſon, one of the infozmers of the Court of Ad- 

miralty in the laid Countp ; and thep were charged with oppzeſſion and 
extoꝛtion, that then had fined and impꝛiſoned divers of the Kings Sub- 

jects in the Couutp of York, which no Judge of the Admiralty tan juſtiſie, 

ko: that rhe Court is not a Court of Kecozd, but the p2occedings there are 
accoꝛding to the Civil Law, and upon their fentence Appeal and no Wit 

of Erroꝛ hucth : Alſo the ſaid Empringham hath cauled divers to be cited 

to appear befoze him foꝛ things done in the body of the County; as foꝛ not 
repairing ot the banks ofa River, which is within the body of a County; 

Alſo foꝛ cutting of Tres upon his own lopl;and luch like,which were de- 
terminable by the Common Law, and not befoze the Admiral, foꝛ his au⸗ 

thoꝛity is limited to the high Sea, and is out of ann County; And foꝛ 

che e and other Oppꝛeſſions and Extoztions then were by ſentence ofthe 

Court of Star- Chamber fined, impꝛiloned, and an award, that Reſtitution 


ſhould be made, &c. 


A) 2 Trin. 


— 
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Trin. 9. Jacobi Regis. 


Emorandum , that upon Thurldap befoze the Term ot holy Trinity, 
M all the Juſtices of England were bp the commandok the Ring aſſem- 
bled in the Council-Chamber at Whitehal, where was alſo abbot, Arch bi- 
ſhsp of Canterbury., and with him two Biſhops and divers Civili⸗ 
ans, where the Arch biſhop did complain of P2ohibitions to the high 
Commiſſioners out ofthe Common Pleas,X _- delivery of perſons com- 
mitted by them by Habeas Corpus. and pꝛintipally of Sir William Chancey, 
where J defended our pꝛoceedings, accoꝛding to the Treatile which J 
made of it, and which J delivered befoꝛe the high Commiſſioners: And at- 
ter g2eat diſputation betwixt the Arch biſhop and me, at laſt the Arch bi⸗ 
ſhop laid, that he had a point not pet touched upon in my Treatile, which 
would give ſatis faction tothe Loꝛds, and to us allo without queſtion, up- 
on which he would relie;and that was the clauſe ok reſtitution and annex- 
ation, ſcil. And that all ſuch Jurildictions, Pꝛiviledges, Supcriozities, & 
Pꝛeheminentes Spiritual and Eccleſiaſticall, as by anp Spiritual pow- 
cr 92 authozitp hath heretoloꝛe, oꝛ hereafter lawfully map be exertiled oꝛ 
uſed, fo2 the viſitationof the Eccleſiaſticall State and perſons, and fo2 re- 
foꝛmation, oꝛder, and cozrection ofthe ſame, and ok all Erroꝛs, Hereſies, 
Schilms,8c. ſhall foꝛ ever bn authozitp of this pꝛeſent Parliament be u⸗ 
nited and annexed to the imperial Crown ok this ſtealm: And it was ſaid, 
that the Kings H. 8. and Ed. o. gave power bp their Commiſſions under the 
gꝛeat Seal to divers to impoſe Mulas, &c. in Spiritual and Eccleſiaſti⸗ 
call cauſeg, &c. and upon this he concludeg that inaſunich as this had ben 
uled before 1. Eliz. this is given to the Queen Elia. and her Suceeſſoꝛs: Alſo 
inaſmuch as by the Statute of 2 H.. and 2 H.7. the Juriſdiction Eccleſia⸗ 
ſtical map fine and impꝛiſon in certain particular caules Ercleſiaſtical, 
fo2 this tauſe Juriſdiction to fine and impꝛiſon in all Eccleſiaſticall cau⸗ 
ſes is given to the King : And this he laid he uttercd to the intent that 
it map be anlwered; To which J foꝛ a time gave this anſwer, That it 
was god foꝛ the Weal-pnblick, that the Judges of the common Law 
ſhould interpꝛet the Statutes, and Acts of Parliament within this 
Kealm ; and that if ſuch interpꝛetation ought tobe made, was ablurd ck 
againſt Law and reaſon fo? divers cauſes. 

1. Fo2 that if ſuch wood (lawtully) were emited, that net this Act, as 
appears by the Title and Pꝛeamble, being an Ac of Hieſirttution, ought to 
be intended of lawfull juriſdictions, p2iviledges, 8c. 

2. Thele woꝛds, Heretofore hath, or heareafter lawfully may be exerciſed, &c . 
This woꝛd lawfully extends as well to times paſt, as to times future: 
And all this was affirmed by all the Jullices. 

F It was laid by me, that betoꝛe the Statute of 1 Eliz. no Eccleſiaſli⸗ 
tall Judge map impoſe a Fine oꝛ Impꝛiſon foꝛ any Eccleſiaſtical oꝛ Spt- 
ritual Offence, unlels there be authoꝛity by ac of Parliament: And this 
was lo affirmedby all the Juſtices, that although in ſome caſes then map 
me and impꝛiſon, that by this clauſe in all caſes then may fine and im- 
pꝛiſon was ſo manifeſt, that it was not wozthp anp anſwer : But now 
A have [en the Commiſſion made to Cromwel to be Vice-gerent, and o- 
ther Commiſſions to others by his appointment, koꝛ this, that he was 
imploned in the affairs of the Kingdom , in which Commiſſion are thele 
wozds, Vide mp Book of Preſidents, the Commiſſion at large. 


And 
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Part Il. High Commiſſion. 
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nd afterwards in this very Term the pzivp Council ſcat foꝛ the Juſti⸗ 
ces of the common Pleas onelp, and there the realons and cauſes of the 
[aid reioſution were largely debated, and oppoſition was made as much 
as might be by Egerton Loꝛd Chantelloꝛ, but the Juſtices of common 
Pleas remained conſtant in their loꝛmer Opinion; and afterwards the 
Council ſent foz the thief Juſtice of the Kings Bench , Juſtice williams, 
Juſtice Cook, Tanticld ch iek Baron, Snig, Alcham, and Bromely, who were 
not acquainted with the reaſons and cauſes of the ſaid Nule ok the com- 
mon Picas;n92 did thep know fo2 what caule then came befoze the Coun- 
ci!; and hearing the Lord Chancclio? affirm,that the high Commiſſioners 
have always by Ac: 1 Ela. impoſed Fines and Impꝛiſonment foꝛ ex- 
oꝛuitant Crimes (without any conference with us were of a ſuddain G⸗ 
pinion with us, without ann conference amongſt themlelves, & without 
hearing ok the matter debated: And after at another dap this very term, 
the laid Judges of the Kings Bench, Barons of the Exchequer, and Jul⸗ 
rice Fenner and Yelverton, who were omitted befoꝛe, and We the Juſtices 
or the common Pleas were commanded to attend the pꝛivn Council: And 
when we all were allembled, we ol the common Pleas were commanded 
to retire, foꝛ that, as the Loꝛd Treaſurer ſaid, we had conteſted with the 


Ming; and in gur ablence the Ring and the Pꝛince late with the Council, 


and then the Julliees of theliings Bench and Barons of the Exchequer, 
were ſeriatim with the Council : And the Ring demanded their Opinions 
in certain points concerning the high Commiſſion, with which they were 
not acquainted beſoꝛe, which were not related to us. In all which as ap⸗ 
pcars, after they were not unanimouſlp agꝛeed and after two hours and 
a halfe, we the Juſtices of the Bench, Coke, Walmſly, Warberton, and Foſter; 
were tommanded to come —_ the King, the Pꝛince, and the Conncil, 
where the Ling declared, that by the advice of the Council, and by the ad⸗ 
vice of the Juſtices of the ings Bench; and Barons, he will rekoꝛm the 
high Commiſſion in divers points, and reduce it to certain Spiritual tau⸗ 
les, the which akter he will have to be obeyed in all points: And the 
Lo2d Treaſurer laid, that the pꝛincipal Father was pluckt from the high 
Commiſſioners, and nothing but ſtumps remaining and that they ſhould 
not intermeddle with matters of impoztance, but ot petit Crimes; and 
this woꝛd Errors) being general, ſhall be explained, and no Obligations 
ſhali be taken of the parties, as befoze abſurdlp and unjuſtly (as he ſaid) 
had ben taken; and divers other things were refo2med,as he ſaid, but he 
did not declare them in particular. Bj 

To which it was ſaid bp me to the — that it was gꝛie vous to us 
hrs Juſtiteg of the Bench, to be lo ſevered from our Brethzen, the Juſtices 
and Barons, hut moꝛe grievous that they differed from us in Opinion, 
without hearing one another; and elpecially foꝛalmuch as we haue pꝛo⸗ 
ceeded in the caſe of Sir William Chancey, and other caſes concerning the 
power of the high Commiſſioners in impoſing of Fines andJmpzlon- 
ment judictally inopenCourt,upon argument at the Bar and the Bench, 
where it was reſolved by us, that the high Commiſſioners cannot fine E 
impꝛiſon, but in certain cales ; and the judicial courſe ought to be judi⸗ 
cially reverſed; But J laid to the Hing, that when we the Juſtices of 
Common Pleas ſe the Commiſſion newly refozmed, we will, as to that 
which is of right, ſek toſatisfic the Kings expectation; and fo we depart⸗ 
ed without ann demand ok our Opinions. 


Trin. 
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Trin. 9. Jac. Regis. 
Stockdales Caſe in the Court of Wards. 


TY King by his Letters Patents, dated 9. April. the ninth pear ofhis 
= Kaign, g2anted, aſſigned and let over to William Stockdale, in thele 

02ds. — | 

Such and ſo many of the Debts, Duties, Arrerages, and Sums of Money, being 
of Record in our Court of Exchequer, Court of Wards and Liverics, Court of the 
Dutchy of Lancaſter, or within any other Court or Courts within this our Realm 
of England, or being of Record in any of our ſaid Courts, &c. in any year, or ſe- 
veral years from the laſt year of the Reign of H. 8. untill the thirteenth year of our 
late Dear Siſter, as (hall amount to the Sum of a thouſand pound, to have, take, 
levy, recover, and enjoy the ſaid Debts, Duties, Arrerages , and Sums of Money a- 
mounting unto the Sum of a thouſand pound, before in and by theſe preſents given 
and granted to thaſaid William Stockdale, his Exccutors, Adminitirators, and 
Aſſigues. | 

And in this cale divers points were reſolved, 

1. That the ſaid Gꝛant of the King is void foꝛ the uncertainty, foꝛ by the 
Gꝛant no debt in certain map paſs; c it it cannot paſs bp the Gant ar the 
beginning, it ſhall never pals, as this caſe is: As if the King hath a hun⸗ 
dꝛed acres of Land in D. and he g2ants to a man twenty acres ot the Land 
in D. without any delcribing of them by theKent,oz Occupation, oꝛ name, 
&c. this —— is void, and in the caſe of the King, the Parente ſhall not 
have his election, as he ſhall in the caſe of acommon perſon ; but in taſe 
of the King, if the twenty acres are deltribed, oꝛ by abuttals, oz by name 
— — the particular, this ig god demonſtration which twenty acres 

all paſs. 

- 2. Where the Patentee claims by foꝛte of this woꝛd Arreragia, to habe 
arrcrages of Nentg, Reliefs, and mean Hates of Lands, &c.in the Court 
of Wards, &c. 

It was relolved clearlp, that he ſhall not have them, if the Patent had 
not = further ; foꝛ inalmuch as this wozd Arraerages ig coupled with 
theſe wozds, Debts, Duties, and with theſe woꝛds ſublequent (Sums of 
Mony ) it ſhall be intended of arrerages of things perſonal, and not of 
things real, as of arrerages of accompt of Moneys delivered in Pꝛeſt, 


CC. 

But the P2ovilo in the end ot the Patent, ſcil. P2ovided alwaics, that 
the laid william Stockdale ſhall take no benefit bn anp means of arrcrages 
ok any Nents, Heliefs,Tenths, oz annual Papments whatſoc ver, untill 
Sir Patrick Murrey and others be ſatis fied and paid the Sum of roco. 
&c. hath well explained what arrerages the King intended, viz. , of 
Nentg, &c. and ſo to conſirue one part of the Patent bp the other; But 
clearly mean Kates are not within the laid wo;ds , foz they arc the pꝛo⸗ 
fits of demeaſn, Land, 


T rin. 
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Trin. 9, Jac. Regis. i 


Danes men plaping at Bowls at gꝛeat Marlow in theCountpof Kent, Man-ſlaugh- 
two ol them fell out, and Quarrelled the one with the other, and a 3d. ter. 

man who had not any Quarrel, in revenge of his friend, ſtruck the other 

with a Bowl, of which blow he dped; This was held Man⸗ laughter, foz 

this, that it hapned upon a ſuddain motion in revenge of his friend. 


In the very lame Terma ſpecial Verdict, being divers pears paſt 
found in the County of Hereford , the effect of which: That two Boyes com- 
bating together, the one of them was ſcratched in the Face, and his Noſe voided a 
great quantity of Blood, and he fo run three quarters of a mile to his Father, who 
ſecing his Son ſo abufed , and the Blood run from him, and his Clothes and Face 
all Bloudy , he took in his hand a Cudgell, and went three quarters of a mile to 
the place where the other Boy was, and ſtruck him upon the head, upon which 
he dyed. And this was held but Man⸗laughter, foꝛ the ire and paſſion 
of the Father was continued, and there was no time that the Law can 
determine that it was ſoſettled, that it ſhall be adjudged in Law, Malice 
pꝛepenſe; and this tale was moved ad menſam &c. 


— * 


— 


Mich. 9. Jac. Regis: 


M Ememorandum, that upon Thurldap in this Term, a high Commiſſi- xighCommi: 
| on in Cauſes Eccleſtaſtical was publiſhed in the gzeat Chamber of ſion 
the Arch biſhop at Lambeth in which J with the chief Juſtice, chief Ba- 
ron, Juſtice Williams, Juſtice Crook, Baron Altham, and Baron Bromley, 
were named Commiſſioners, among all the Loꝛds of the Council, divers 
Biſhops, Atro2neyp, and Solicitoꝛ, and divers Deans and Docto2s of the 
Canon and civil Lawes ; and J was commanded to ſit by fozce of the ſaid 
Commiſſion, which J refuſed to2 theſe cauſes. | 

1. Fo2 this; that I, no2 anyof my Brethzen of the common Pleas 
were acquainted with the commiſſion, but the Judges of the Rings 
Bench were. : | 

2. That J did not know what was contained in the new Commiſſion, 
and no Judge can execute any commilion with a god conſcience without 
linowlcdg ; and that alwapes the gꝛavity of the Judges hath been to 
know their commiſſion, fo2 Tantum ſibi eft permiſſum, quantum commiſſum: 
And ik the commiſſion be againſt Law, they ought not to ſit by vertne of 


it. 

2: That there was not any neceſſity that J ſhould fit, who underſfand 
nothing ok it, ſo long as the other Judges were there, the advice of whom 
had ben had in this new Commiſſion, | 

4. That J have indeavoured to inkoꝛm my ſelf of it, and have ſent to the 
Holls to have a copy ok it, but it was not enrolled. 

5. None can ſit by foꝛce of any commiſſion, untill he have took the Oath 
of Sup2emacp, acco2ding to the Statute of 1 Eliz. And fo? this, if th 
will read the commiſſion lo that we may hear it, t have a copy to advile 
upon it, then J will either ſit oꝛ ſhew caule to the contrary, But the — 

| reaſurer 
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Treaſurer would foꝛ divers reaſons perlwade me to fit, which J utterly 
denied. 

And ro this the chief Juſtice chief Baron, and ſome others of the Judg⸗ 
es ſeemed to incline, upon which the Loꝛd Treaſurer conferred in pꝛivate 
with the Arch biſhop Bancroft, who laid to him, that hc had appointed di⸗ 
vers cauſes of Hereũe, Inceſt, c enoꝛmous Crimes to be heard upon this 
day; and foꝛ that he would pzoce#d; but at laſt he was content that the 
Commiſſion ſhould be ſolemnlp read, and ſoit was, which contained ther 
g2eat Skins of Parchment, and contained divers points againſt the 
Laws & Statutes of England: And when this was read, all the Judges 
rejoyced that they did not ſit by foꝛce of it: And then the Loꝛds of the 
Council, viz. The Arch biſhop, the Loꝛd Treaſurer, the Loꝛd pꝛivy Seal, 
the Lozd Admiral , the Lozd Chamberlain , the Earl of Shrewsbury, the 
Earl ot Worceſtcr,with the Biſhops, took the oath of Supzemacp and Al- 
legeance,and then we as Commiſſioners were required to take the Oath, 
which J rekuſed untill J had conſidered of it: But as the Subject of the 
ng] and the other Judges allo tol the Oath of Supꝛemacꝝ and Al- 

eance. 

Then the Loꝛd Archbiſhop made an Oꝛation in commendation of the 
care andp2ovidence of the King foz the peace and quiet ol the Church: Al⸗ 
ſo he commended the Commiſſioners, allo the neceſſity of the Commiſſion 
to pꝛoteed ſummarilp in theſe daies, wherein ſins ok deteſtable nature, 
and Factions, and Schilms did abound, and pꝛoteſted to p2oced ſincerely 
bp fozce of it, and then he cauled to be called a moſt blaſphemous Heretick, 
and after him another, who was bꝛought thither by his appointment, to 
ſhew to the Loꝛds and the Auditqzp the — of that Commiſſion. 

And after,the Arch biſhop tame to the chief Juſtite and to me, and P20: 


miſedus,that we ſhould have a Copy of the Commiſſion, & then A ſhould 


obſerve the diverſity between the old Commiſſion c this; and all the time 
that the long Commiſſion was in reading the Oath in taking, and the O- 
2ation made, I ſtood and would not ſit,as was required by the Arch bi⸗ 
ſhop and the Loꝛds, and ſo bp my example did all the reſt of the Juſtices, 

And the Arch biſhop laid, that the King had commanded him to ſit by 
vertue of this new Commiſſion, in ſome open place, and at certain daies: 
And fo2 that caule he had appointed the gzeat Chamber at Lambeth in 
Winter, and the Hall in the Summer; and every Thurſday in the Term 
time, at two ot the Clock in the after-non, and in the foze-non, he would 
have a Sermon fo? the better infozming of theCommiſſioners of their du- 
tp, inthe true and ſincere execution of their duties, 


——_— — 
— 
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Mich, 9 Jacobi Regis. | ; 


1 N this ſame Term the Iſſue in an Inkoꝛzmation upon the Statute 2 H. 
16.15. was tryed at the Bar, and upon t he evidence upon the woꝛds of the 
laid An, which are that everp perſon which ſetteth oz faſtneth in the iwer 
of Thames, ann Nets o2 Engines called Trincks,o2 ann manner of Nets, 
to anp Poſts, Boats, Anchoꝛs, oꝛ the like thing, to ſtand continually day 
and night, fozteiteth to the Ring a hundꝛed ſhillmgs, foꝛ every time, &c. 
and the Defendants having ſer and faſinedNets calledTrincks,in the Ki- 
ver of Thames, &c. to Boats dap and night, fo: ſo lon g time as the Tide 
did ſerve, and not continuallp., 3 

The 
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The queſtion was, it this was within the Statute. And it was clear⸗ 
Ip relolved, that it was within the Statute; foꝛ the Nets called T2incks, 
cannot ſtand, but fo2 ſo long as the Tide ſerves: And foꝛ this, the woꝛd 
Continually ſhall be taken continualip ſo long as they map ſtand to take 
ich, and as the time of fiſhing, endures, be it in the dap oꝛ night, foꝛ 
Lex non intendit aliquid impoſſiibile; fo otherwile the Law ſhould not be of 
anp effet: And although that it was laid, that this Statute remains 
in foꝛce, and ik any had complained of any offence againſt it, he ſhall be 
puniſhed, but the realon foꝛ why no exetution hath ben made of this 
Act, was to2 this, that none ſhall have benefit by the Suit but the King 
only, foꝛ the penalty is only given to the Ring. And as it doth appear 
by the Pꝛeamble, and in the Proviſo in the Act, the manner of the Nets 
wag not the cauſe of the making of the Art, fo2 by the Proviſo every man 
map fiſh in his ſeaſonable time with Tzincks, if they are of Aſſize, 
dꝛawing and conveying them with their hands, as other Fiſhers do, and 
not faſtning them to Poſts, Boats, oꝛ Anchoꝛs, cc. continually to ſtand: 


fo: the miſchief was, by faſtning them, and the ſtanding of them conti- 


nually, the bꝛod and fry of Fiſh were deſtroyed, and diſturbance made 
to common paſſage of Deſlels, as Weres, Lidels, and other Engines. 


Mich.9. Jacobi Regis; 
Shulter's Caſe in the Star-Chamber. 


* Camera Stell. the Cafe was ſuch ; John Shulter of Wisbich of the 
age of 115 years had Iſſue John his eldeſt Son, and others, viz. Chiſtopher, 
Nichard,Xc. and being ſeiſed of Lands in Fee of the value of a hundred Marks 
per annum, his eldeſt Son being dead, and his Grand- child John being within 
age, he intended, and ſo gave direction to make a Leaſe of a Farm called Nou⸗ 
ſhall to Chꝛiſtopher during the minority of his Grand- child, rendring the an- 
cient Rent, with power of Revocation: and of Lands in Patgburp to the ſaid 
Nichard, in the ſame manner, and for the ſame time: and Chziſtopher and i- 
chard by the Covin and aid of one Wwdzof a Scrivener,24 Elt3. drew and 
ingroſſed two ſeveral Leaſes of the Premiſſes ſeverally to Chiſtopher and Ti⸗ 
card, for one and fifty years, tendring but four pence per annum, and without 
any power of Revocation: And John Shulter che Grand-father could read 
and write very well, but by reaſon of his great Age was blind; and Wwdzwt 
geclared to him, that the effect of the faid Leaſes were in all points according to 
his direction: And upon this the ſaid John Shulter, the Grand- father, ſealed 
and delivered as his Deeds. 

And it was reſolved bp the Loꝛd Elleſmere Chancello2, and bp the two 
chief Juſtices, that the laid Indentures could not bind the laid J. Shulter, 
foꝛ this, that he was blind, and like to one who could not read at all; and 
that the effec being declared unto him in other manner than in truth the 
Indentures were; It did fully agꝛæ with Manſers Cale in the ſetond part 
of my ſiepozts, fol. 4. 


N Mich. 
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Mich. 9. Jac. Regis. 


Sir Anthony Aſhley's Cafe. 


Conſpiracy. 32 Sir Anthony Aſhly Kinight, Plaintiff, and Sir James Creigh- 


con, Knight, Hercules Hunnings , John Cantrell Servant of Hunnings, 
Thomas Hampton, Archibald Sterling, Servants to Sir James Creighton, 
Henry Smith, Mary Rice, and divers others Defendants, the Cale was thus: 
Sir James Creighton had bought a pretended right of and in the Mannor 
of Lpddp and Milliſent, and divers other Lands of which Sir Anthonp had 
long poſſeſſion; upon which divers motions were made concerning Fines acknow- 
ledged to be ſtaid, &c. in the Common Bench, and Sir James Creighton 
not prevailing in it, and Sir Anthonp (for divers miſdemeanors only, heard be- 
tore the Lords of the Council, at the Council Table, being diſcharged to be one 
of the Clerks of the Council, and in great diſgrace) he entred into a wicked and 
damnable Conſpiracy with the other Defendants , to accule the faid Sir Antho⸗ 


mm of ſome hainous and capital Crime, by which he ſhould forfeit all his Land 


to the value of two thouſand Marks Per annum , and his Goods and Chattels 
to a great value, which they ſhould ſhare amongſt them: And in the end, Denrp 
Smith, who had been the Servant of Sir Anthonp, was ſuborned by the ſaid 
Sir James, and others, to accuſe the ſaid Sir Anthony of the Murther 
of one William Nite, who was the Husband of the ſaid Marp Nice, one of 
the Defendants, which William Rice was dead above eighteen years before, 
upon ſurmiſe made by Sir James Creighton, that after the Attainder of Sir 

nthonp Athlep, Smith ſhould have a Portion of five hundred pounds in 
money, and that Sir James ſhould procure of his Uncle, the Captain of the 
Guard, a place of the Guard in Ordinary, and procure the King to grant pro- 
tection to the ſaid Smith againſt his Creditors , and a general pardon of all 
Offences, but he would not make any accuſation of the ſaid Sir Anthonp until 
he had aſſurance of it; And upon this, Articles by writing Indented were drawn 
and ingroſſed by one Thomas Wowd , a. Scrivener , who dwelt in an obſcure 
place about the Tower , made between Sir James Creighton of the one part, 


and the ſaid John Cantrell, Servant to Dunnings, by the conſent of Smith, 


and to his uſe, on the other part, by which Sir James covenanted, That the 
ſaid John Cantrell and his Heirs, aſter the conviction and attainder of Sir An⸗ 
— Alſhlep, ſhall have the ſixth part of his Mannors, Lands, Tenements and 
Hereditaments, Goods and Chattels in ſix parts to be divided, in conſideration 
that Cantrell covenanted, &c. that he ſnould procure Witneſſes to convict the 
Plaintiff of Murther, or other Capital Crime, and to deliver to Sir James 
Creighton a true particular of all the Lands, Goods and Chattels of Sir An- 
thonp, which Articles were ſealed and delivered by Sir James Creighton, 
16. Feb. Ann. 7 Jac. And at the fame time he was bound to Cantrell in an 
Obligation of eight thouſand pound for performance of the ſaid Articles, and 
after, within two days after the ſaid Articles were ſealed and delivered, Henry 
Smith counterſeited himſclf to be ſick, and then he revealed the ſaid Murther 
in diſcharge, as he pretended, of his Conſcience, and accuſed himſelf of poy- 
ſoning the ſaid William ice, by the commandment of the ſaid Sir Anthony 
Aſhlep, that he himſelf was the Principal, And upon this Sir James 
Creighton procured the ſaid Marp Nite, late the Wiſe of the ſaid William 
Kite, to prefer a Petition to the King, importing the Accuſation aforeſaid ; the 
King referred the Petition to the chief Juſtice of the Kings Bench, to examine 
the 
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the Cauſe and the Witneſſes on both tides, the which he did, and certified the 
Kiog that he had tound a falſe Conſpiracy, to indict Sir Anthonn without 
any att ground; and certified alſo the effect of the faid Articles, upon which 
the King after conference with his privy Council, and by their advice thought 
the matter neceſſary to be heard and ſentenced in the Star-Chamber ; the which 
matter upon ordinary proccedings was heard by fix days in the very fame Term: 
And it was objected by the Councel of the Defendants , that the Bill upon the 
ſaid Conſpiracy did not lye, and that it ſhould be dangerous to maintain it; 
for if it ſhould be lawkul for every one whois accuſed, or was in fear to be accuſed 
of any Capital Crime, to <xhibir his Bill in this Court againſt the Accuſer and 
all the Witneſſes, and by many captious and intricate Interrogatories ſeverally to 
examine them, to find contrazicty in them in circumſtances; This will deterr 
men to proſccute againſt great Offenders, and thence great Offences will paſs un- 
puniſhed, which will be dangerous to the Weal publick : and by the Law Con- 
{piracy lies when a man is indicted, and Legitimo modo acquietus; but here he 
was never indicted, and for that it may be, that Sir Anthony is guilty of the ſaid 
Crime, and then are all mouths ſtopped to ſay the contrary. 

But to that it was anſwered and reſolved by the Loꝛd Chantelloꝛ, the 
two chief Juſtices, and all the Court, that in this tale the Bill was 
maintainable, although that the party accuſed was not indicted and ac⸗ 
quitted befoze, as it was reſolved in this Court, Hill. 8 Jac. in Poulters caſe, 
and foꝛ the reaſons and cautions there expꝛeſſed; Allo in this caſe at the 
Bar, be Sir Anthony guilty o2 not guilty of the ſaid Murther, pet the 
Defendants are puniſhable foꝛ the gꝛeat and hainous mildemeanoꝛ and 
conſpiracy, ſcil. foꝛ pꝛomiſing at the ſaid Bribes and Hicwards to fubom 
the laid Henry Smith to accuſe the Plaintiff of the ſaid Murther eighten 
pears paſſed, and the Articles in wꝛiting to ſhare and divide the Eſtate 
of Sir Anthony aftcr the Attainder ; fo? this coꝛrupt Conſpiracy, and 
gꝛeat and perilous p2actice and miſdemeano2, the Defendants ſhall be 
puniſhed, let Sir Anthony be guilty oꝛ not of the ſaid Crime. And it is 
a gꝛeat indignity offcred to the King, fo2 any Subject to pꝛelume to co- 
benant o2 aſſume, that the Ring ſhall gꝛant pꝛotection o2 pardon, oꝛ that 
the Eſtatc of any man ſhall be ſhared and divided, befoze his Attain- 
der. | 

So that although that the Court will not enter into the examination 
af the Crime, pct it appears bp the Teſtimony of a gꝛeat number of 
Witneſſes, that the ſaid William Rice did not die of any poyſoning, but of 
another hoꝛrible diſeale, that he had got by his wicked and diſſolute life, Le grand Pox. 
which with reverence cannot be ſpokicn, | | 

And in this caſe it was reſolved, that if Felonp be done, and one hath 
ſuſpicion upon pꝛobable matter that another is guilty of it, becauſe that 
he had part of the Gods robbed, and is indigent, oꝛ of evil kame; oz if 
the party be indixcd ;02if Murther be committed, and one is ſn near 
the place, oꝛ coming with a Swoꝛd oꝛ other Weapon embꝛued with blood, 
oꝛ that he was in company of Felons, oꝛ hath carried the gods ſtollen to 
obſcure places, oꝛ ſuch like things, theſe are god cauſes of ſuſpicion, and 
by reaſon of this he may arreſt the party fo ſuſpected, to the end that he 
man ſuhject him to Juſtice. 

But in this caſe tele thr things are to be oblerved : 
1. That aFciow be done. 
2. That he that doch arreſt, heath ſuſpicion upon probable cauſe, which 
man be pleaded and is traverlable. | 
3. That he himſelt who hath the lulpicion arreſt the party. 
Peoꝛ he cannst command another to do it, foꝛ ſuſpicion is a thing indivr- 
dual and perſonal, and cannot extend to another perſon than ts him who 
hath it. N 2 Alla 
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- Writ de Hereticoꝰ { The Lord Vaux s 
comburendo. ) Caſe. 


Breve de He- 
retico combu- 
rendo lieth 
not at this day, 


Cc. 


Allo it was reſolved , that if Felonp be done, and the common fame 
and voice is that one hath committed it, this is god cauſe fo2 him who 
knows ok it to arreſt the party, to the intent that he man be bꝛought to 
Juſtice; but none can arreſt the party ſuſpend by the command of him 
who hath the ſuſpicion, and with this agrees the Book in 2 H. 7. 15, 16. 
. 28. 7 Ed. 4. 20. 8 Ed. 4. 27. 11 Ed. 
17 Ed. 4, 5, 6. 20 Ed. 4. 6. b. 7 H. 4.25. 27 H. 8. 23. 26 H. 8. 9. 7 Eliz. Dy. 


2 26. 


Hill. 9. Jac. Regis. 


I N this very Term, the Atto2nep and Sollicitoꝛ tonſulted with me, if 
at this dap upon conviction of an Yeretick betoze the Ozdinarp , this 
Wait De Heretico comburendo lieth ; and it [ems to me clearly that it doth 
not, foꝛ the reaſons and authoꝛities that J have repozted, Trin. 9. Jac. 
fol.7 3. And after they conſulted with Fleming chief Juſtice, Tanticld chiet 
Baron, Williams, and Crook; and they upon the repozt of 22. Colins, 
mentioned in my laid Fiepozt, and upon certain Pꝛeſidents which paſſed 
in the time of Quen Elizabeth, upon fo2mer Pꝛeſidents, although the 
Statute of 2 H.. was enfozced, and without conſideration (as J have 
heard) of the Authozities cited by me in my laid Kepozt , they certifie 
the King, that a Wꝛit de Heretico comburendo lieth upon a conviction betoze 


- the Owdinary, but that the moſt convenient and ſure wap was to convict 


the Heretick beloꝛe the high Commiſſioners, 


Paſch, 10, Jac. 
The Lord Vaux's Caſe. 


N this Term, the Loꝛd vaux was indicted of a P2emunire in the Kings 
Bench upon the new Statnte , fo2 refuſing the Oath of Allegiance, 
and upon this he was arraigned , and p2ayed that he might be tried 

per pares. 

But it was reſolved, that he ſhall not in this tale be tried by his Peers 
foꝛ the Statute of Magna Charta, cap. 2. Nec ſuper eum ibimus, nec ſuper eum 
mittemus, nifi per legale judicium parium ſuorum, ig onſy to be underſtod of 
Trealon, Milpꝛiſion of Trealon, Petit Treaſon, and Felony, and of 
Acteſſoꝛies to them,Xc. But P2emunire is but a Contempt, and Pardon 


ok all Contempts pardons it; and fo? this cauſe it ſhall not be per pares. 


And upon this the Loꝛd Vaux did confeſs the Indicment, vide Lamb. 


. Inſt. del pace 520. Dalliſons repozt acco2dinglp : That of Riots, outs, 


unlawful Aiſemblies,Xc, a Per of the Kealm ſhall not be tried per pares, 
wide Stamford, &c. ; 


12 in. 
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Caſe, 
Trin. 10. Jac. 
Counteſs of Shrewsbury's Caſe, Fe „ 


Nthis Term, beloze a lelect Council at York-Youle, ſcil. The Loꝛd contempt. 
Chancelloꝛ, the Trchbiſhop, the Duke of Lenox, the Earl of North- 
hampton, Lodp21vp Seal, the Earl of Suffolk, Eozd Chamberlain, the 
Earl of Worceſter, the Earl of Pembroke, Viſcount Erskin, Viſcount Roch- 
ford, the Loꝛd Zouch, the Loꝛd Knolls, the Loꝛd Wooton , the Chancelloꝛ of 
the Exchequer, the Chancelloꝛ of the Dutchp, Fleming chick Juſtice of the 
Jiings Bench, Philips Maſter ef the Rolls, Coke chick Juſtice of the 
Common Pleas, and Tarticld chick Baron. 

The Countels of Shrewsbury (the Wife of Gilbert, Earl of Shrewsbury ) 
then Pꝛiloner in the Tower was bꝛought befoze the ſaid Loꝛds, and by 
the Attomep and Sollicitoꝛ of the King, was chargedmich a 11gh.and. 
gꝛeat contempt of dangerous conſequence ; fo2 then declared that the 
Lady Arbeſla being of the Blod-Liopal, had married Seymer, ſccond 
Son of the Earlof Hertford, without pꝛivity o; aſſent of the KJNG, 
fo2 which contempt the laid Seymer was committed to the Tower, and had 
eſcaped and fled beyond the Seas; the Lady Arbella being under reſtraint 
eſcaped allo, and embarqued her {elf upon the Sea, and was taken be⸗ 
foze ſhe got over; of which flight of the ſaid Lady Arbella, the ſaid Coun⸗ 
tels being her Aunt, very well knew and abetted, as is dircaly p2oved 
bp Crompton, and not denied by the Lady Arbella: And admit it, that the 
Ladp Arbe lla had no cvil intent againſt the King (who had always a 
geeat and ſpecial care of her, and was very bountiful unto her, until her 
marriage with the laid Sey mer, which was the Pomum vetitum) pet when 
ſhe fled, and when ſhe ſhould be invironed with evil Spirits, Cum per- 
verlis perverti poſſit, and when ſhe ſhail be in another Sphere, ſhe will 
move with the ſame O2b. . 

And the Loꝛds of the p2ivp Council knowing the Arcana imperii, did 
ſhew divers perilous conlequenres, and the rather foz this, that the laid 
Counteſs is an obſtinate Popiſh Kecuſant, and, as was laid, perverted. 
allo the Lady Arbolla. | es 

Now the Charge was in two points: 

1. That the ſaid Countels of Shrewsbury, by commandment of the 
King, being called to the Council Table, befo2e the Lo2ds of the Council 
at Whitehall, and there being required by the Loꝛds to declare her know- 
ledge touching the ſaid points, and to diſcover what ſhe knew concerning 
them, fo2 the ſafety of the King and quiet of the Kealm, ſhe anlwered, 
that ſhe would not make any particular anſwer; And being again asked 
bp the kings command, by the Council at Lambeth , and, being charged 
again to anl wer to the ſaid poinfs, ſhe refuſed, foꝛ two caules : 


1. Foꝛ that ſhe had made a raſh vow, that ſhe would not declare any 
thing in particular touching the laid points; and foꝛ that (as ſhe 
ſaid) it was better to oben God than Man. 


2. She ſicod upon her pꝛiviledge of Nobility, ſcil. To anſwer only when 
ſhe was called judicially befoze her Pers, foꝛ that ſuch pꝛiviledge 
was allowed (as ſhe ſaid) to William Earl of Pembroke, and to the 
Loꝛd Lumley. 2. The 


— 
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2. The ſecond point of her charge was, that when ſuch anſw which 
ſhe had made was put in wꝛiting, and read to her, pet the refuſed to ſub⸗ 
ſtribe to it; which denial to diſcover and diſcharge her conſciente in a cafe 
which toucheth the ſafety ol the King and quiet of the calm, was urged 
by the Kings Council to be a g2eat and high contempt; and that Mobility 
hath not any ſuch p2iviledge as is alledged , noꝛ ann luch allowance as 
was ſuppoled; and that raſh and illegal Yows make not an extuſe; and 
that this Pꝛeſident being now upon the Stage, was of very dangerous 
conſequence: And the laid Countels hearing the charge, pet perſiſtedin 
her obſtinate refuſal , fo2 the lame reaſons and cauſes upon which ſhe 
had inſiſted befoze : And the Lo2d Chancelloꝛ began, and the Arch-biſhop, 
and all the other Loꝛds began with the firſt, and adjudged it a gꝛeat and 
high tontempt; andthe Loꝛd Chantelloꝛ ſaid, that that was againſt the 
Law of England, with which all the Lozds aged. 

Aud that no ſuch allowance was given to the laid Earl of Pembroke, oꝛ 
tothe Loꝛd Lumley in reſpec of their pꝛiviledge of Nobility, but that 
then were voces populi, & ideo non audiendæ: And the Lozd Archbiſhop 
pncipally pꝛobed, that as well the contempt, as the laid raſh Vow was 
againſt the Law of God, which he and the Earl of Northampton p2inci- 
pally pꝛoved by divers Texts and Examples in 1 

And the effect of all that which the thꝛe Jultices laid, was, that after 
the Sentences of all the learned, pꝛudent, and honourable Perlonages 
and Councelloꝛs of Eſtate, then might well be ſilent; but in regard that 
Silentium in Senatu eſt vitium, then would ſpeak ſomething, bꝛieſſp, viz. 

That thꝛee things in this caſe are to be well conſidered: 

. Whether the refuſals afozeſaid of the ſaid Counteſs were Offences 
in Law againſt the Ring, his Crown and Dignity. | — 

2. What manner of pꝛoceding this is, and whether it was juſtifiable 
by Pꝛeſident oꝛ Neaſon. : 

3. What is the demerit of the Offences,and how puniſhable. 

As to the firſt, it was reſolved by the Juſtices and aſter of the Kolls, 
that the denying to be examined was a high and g2eat contempt in Law, 
againſt the King, his Crown and Dignity; and that if it ſhould be per⸗ 
mitted, it would be an occaſion of many high and dangerous Deſigns 
againſt the King and the Kealm, which cannot be diſcovered ; and upon 
hope of Impunity it will be an encouragement to Offenders , as Flem- 


ming Juſtice ſaid, to enterp213e dangerous attempts. | 


nd the Maſter of the Rolls laid, that it was not any pꝛiviledge of 
Nobility torefule to be examined in this caſe, no moze than to ann Sub- 


. 

Alſo, if one that is Noble, and a Peer of the Nealm, be ſued in the 
Star-Chamber, oꝛ in Chancerp,thep ought to anſwer upon their Oaths, 
and may be examined in the Star-Chamber upon Interrogatoꝛies up- 
on their Oaths: And if one who is Noble be p2oduced as a Wirnels 
between party and party, heought tobe \woz2n, oꝛ otherwiſe his Teſti- 
monyp is of no value;and fo is the common experience in the ſaid Courts: 
And the chief Juſtice faid, that foꝛaſmuth as where Oꝛder is neglected, 
confuſion will follow, he would recite ſome of the honourable Pziviledg- 
eg which the Law of England(moze than anp other Law) attributes to the 
Nobility of England in legal p2oceedings ; and they will not be imper⸗ 
tinent, but give a gꝛeat light to the tale now in hand. 

1. If a Baron,Viſcount,Earl,o2 other Loꝛd of Parliament and Peer 
of the Realm be Plaintiff in any action, and the Defendant will plead 
that the Plaintiff is nota Baron, Viſcount, Earl, Ec. as he is named 
in the Wnt, this ſhall not be tried at the Common Law by Jurn, who 

may 
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may be coꝛrupted, noꝛ by Witneſſes,as in the Star⸗chamber oꝛ Chant — 
who may be lubozned ; but it ſhall be tried by the Reto 2 
which impoꝛts by it ſelf ſolid truth; ſo gꝛeat regard hath the Tam tothe 
trial of their Honour and Dignitp, xt. | SR 

2. Their perſons have many Honourable P7iviledges in Taw: 
1. At the Suit of a Subject their bodics ſhall not be arrefted ; neith apias 
nor Exigent licth againſt them. nn 10 | Fe 
2. For the Honour and Reverence which the Law gives to N =». 


Bodies are not ſubject to Torture 7# CI T Leſe Majeſtatis. 


4. If any Servant of the King, named in the Chequer Noll, compaſs or in- 
tend to kill any Lord of Parliament, or other Lord of the Kings Council, 
+ this is Felony, | | "x 


5- In the Common Pleas, a Lord of Parliament ſhall have Knights returned 
on his Jury. : | 


6. He ſhall have day of Grace. | 


7. A Lord of Parliament ſhall not be tried in caſe of Treaſon, Felony, or Miſ- 
priſion of them, but by thoſe who are Noble and Peers of the Realm 


8. In trial of a Peer, the Lords of Parliament ſhall not ſwear, but they give 
their Judgment Super fidem e ligeautiam Domino Regi debitam, ſo that 
their taith and allegiance ſtands in equipage with an Oath in the caſe of 
a common perſon in trial of Life: And the Writs of Parliament directed 
to the Lords of Parliament, are Sub fide & Iigeantia, & c. And the reaſon 
and cauſe that the King gives them many other Priviledges is for this, be- 
cauſeall Honour and Nobility is derived from the King as the true Foun+ 

tain; And the King honours with Nobility, for two cauſes. ; 


1. Ad conſulendum, and for that reaſon he gives them a Robe. 


2. Ad defendendum Regem & Regnum , and for that cauſe he gives them a 
Sword. , | 


And fo:aſmuch as then derive their Dignities, accompanied with all 
thole Honourable Pꝛiviledges from the King, to denn to anſwer, bei 
required thereto bp the King, to ſuch points as concern the fafetpof th 
King and quiet of the Realm, is a high contempt and diſobedience, ac- 
tompanied with g2eat ingzat itude. : 

This denial is contra Ligeantiam ſuam debitam, againſt the faith and 
ape — of a perſon Noble, due to the King, and which the Law gzeat- 

eſteems. | 

"nd that this denying is againſt her faith and allegiance, appears by 
the ancient Oath of Allegiante, which is impꝛinted in the heart of every 
Subject, ſcil. Ero verus & fidelis, & veritatem præſtabo Domino Regi de vita 
& membro & de terreno honore, & vivendum & moriendum contra omnes gentes 
& c. Et fi cognoſcam aut audiam de aliquo damno aut malo, 821 Domino 
Regi evenire poterit quod non revelabo, &c. And this Oath o Allegiante 
is common to all Subjects, as well thoſe of the Nobility as Commonal- 
tu: But the Law hath gꝛeater account of the Faith and — = 

Noble 
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Noble man, than of one of the Commons, foꝛ this, that the b:cach of 
their Allegiance is moꝛe dangerous to the King and Eſtate, fo2 Corruptio 
optimorum eſt peſſima; and foꝛ thts reaſon, the Counteſs by her allegiance 
was bound, without being demanded, to reveal to the Ring what ſhe 
knows concerning the Pꝛemiſſes, upon which gꝛeat miſchiek map hap- 
pen to the King and the Hceaim. But being commanded bp the Ring to 
— her knowledge, the den ping of it doth gꝛeatly agg2avate the Of- 
ente. 

Qui contemnit præceptum, contemnit præcipientem. 

Command and Obedience are the ligament of Government, and Lige- 
antia eſt Legis eſſentia; fo2 without Allegiance and Obe diente the Law 
cannot pꝛoced. : 5 | "= 

As tothe ſecond point, viz. concerning the manner of his p:ocad- 

ing | | 


1. Pꝛivative, it is not to fine and impꝛiſon, o2 inflict coꝛpoꝛal puniſh- 
ment upon the Counteſs ; fo fine and impziſonment ought to be aſfeſſed 
in ſome Court judicialln. ; 
2. Poſitive, the Fine is Ad monendum, o2 at the moſt Ad minandum; it 
ig ad inſtruendum, non ad deſtruendum. | 
_ This ſeleded Council is to expꝛeſs what puniſhment this Offence 
juſtly deſerved, if it be judiciallp pꝛoteeded within the Star Chamber; * 
which reaſon this manner of p2oceding is out of the mercy and gꝛate o 
the King againſt this honourable Lady, that ſhe ſing her Offence map 
ſubmit her lelf to the King without any puniſhment in any Court judi⸗ 


tialln. 

| If Sentence ſhall be given in the Star Chamber attoꝛding to Juſtice, 

pou the 2 ſhall be Agents in it; But in this manner accoꝛding to the 

mercp of the King, the King is only Agent: the Law hath put Rules 
nd Limits to the Juſticeof the King, but not unto his mercy; that ts 


beſt flower in his Jmperial Garland, to the intent that it may neither be 
blaſted, nozimpaired bp 


againſt whom ſuch pzoceedings were in this very place, An. 42 & 43 Eliz. 


Reg. 

Snd ag could laſt point it was reſolved by all quaſi una voce, that if a 
Sentence ſhould be given in the Star Chamber judiciallꝑ, ſhe ſhouid be fined 
twentp thouſand pound, and impziſoned during the Kings plcaſure, 


* 
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MVSEVM | Trin. 10. Jac, Regis. 


BRITANNICVM| Robert Scarlet's Caſe. 


N Ote, that at Seſſions of Peace held lately at Woodbridge in the 
| County of Suffolk, the Sheriff returned a gzand Inqueſt, of which 
one Robert Scarlet, in the Countp of Suffolk had requeſted to be one, but the 
Sheriff, knowing the malice of the man, refuſed to return him ; but not- 
withſtanding by Confederacy with the Clerk who read the Pannel, he 
was ſwoꝛn of the Gzand Inqueſt, and was not returned by the Sheriff; 
and being amongſt them of the Gzand Inqueſt, and as one of them, of 
his malice, and upon his own knowledge,as he pꝛetended (to whom the 
reſt gave credit) indicted ſeventeen honeſt men, upon divers penal Laws ; 

and ſome of the Juſtices loking over the Bills, found by the Gꝛand 
Inqueſt, and perceiving ſo many honeſt men tobe indiced, as they did 
think, maliciouſlp, demanded of them of the Ingueſt, what evidence 
they had to find the ſaid Bills, and thep anſwered, Bp the teſtimony and 
Cognizance of one ok themlelves, ſcil. of Robert Scarlet: And upon exa- 
mination it did appear, that the laid Robert Scarlet was not returned, but 
that he by confkederacy betwirt him and the Clerk , pꝛotured himſelf to 
be\ſwozn of the laid GzandJnquelt,with intent to mdict his Neighbours 
malictouilp, foꝛ whichoffence he was indicted at. Summer Aſſizes, A. 
10 Jac. held at Bury, upon the Statute 11 H.4.cap.o9.by which it is p2ovided 
that no Jndicment ſhall be found by ann perfong named to the Jultices, 
without due return of the Shcriff, but by inqueſtof lawful Liege peo⸗ 
ple of the king, in ſuch manner as was uſedin the time of his Noble 

20gentto2s, returned bp the Sheriff, cc. without ann denomination,Xc. 
And if anp Jndicxment be made hereaftcr in ann point contrary , that 
the Jndictmeut ſhall be void, and fo2 ever held Nul. 

And upon this Act of 11 H. 4. the laid Robert Scarlet wag indicted, and 
he pleaded Not guilty. And all the eſpectal matter aforeſaid was pꝛoved 
in evidence ; and upon this he was found guilty by a ſubſtantial Jurp : 
and in this cale conſideration was had of divers points. | | 

1. Whether the Jultices of Aſſize have power to puniſh this Offence, 
oꝛ no; and it was held,affirmativelp, il. by fo:ce of their Commiſſion of 
Oyer and Terminer, foꝛ that the laid Commiſſion gives them power Ad 
inquirendum inter alia de omnibus falſitatibus, negligentiis,&c. & aliis malefactis, 
c ffenſis & injuriis quibuſcunque, and of them to hear and determine; and this 
is underſtod as well of offences againſt an Act of Parliament, as a- 
gainſt the Common Law; And foꝛ that that it is commonlp uſed, that 
Indictments of non⸗reſideney of Parlons,Vicars,Xc. upon the Statute 
of 21 H. 8. are taken befoꝛe the Julttces of Aſſize, by foꝛte of this wozd 
in the ſaid Commiſſion ok Oyer and Terminer, viz. Negligentiis, &c. ſo that 
if the Act be indefinite oꝛ general, and doth not give Jurtsdictton to ann 
certain Courts in ſpecial (fo2 then the Act is to be purſued) the general 
woꝛds of the Commiſſion of Oyer and Terminer extend to it: And it was 
well osferved, that in the Commiſſion of the Peace the faid general 
woꝛds, ſcil. De omnibus & ſingulis aliis malefactis & offenſis Have a qualifica⸗ 
tion, ſcil. de qutbus Juſticiarii de pace legitimè inquirere poſſint aut debent, which 
limitation pꝛoves the large extent of the woꝛds, when then ſtand without 
any quaitficat ion. 5 

Vide 


Robert Scarlet's Pare XII, 
Cale. 


— — — 


Vide7 


Eliz. Dyer, Commiſſioners of Oyer and Terminer map enquire of 


Offences againſt penal Statutes,unleſs that the Statute appoints them 
to be determined in any Court of Necoꝛd; and the opinion there, that 
/ anp Courts of Kecozd of the King, are reſtrained to the four O.dinarp 
Courts of Necoꝛd at Weſtminſter, is not held fo2 Law ; and continual ex⸗ 


G. 


/ perience hath ben always againſt it, as the Statute 5 Ed. 6. 14. of Foze- 
\ ſtallers, Ingꝛoſſers, Regzatoꝛs, gives the penalty to be recovered in ann 
Court ot Necoꝛd: And Juſtices of Aſſize inreſpec of their Com miſſion 


of Oyer and Termines have always enquired of them, the Statute 33 H. 
8, 9. of unlawtul Games, And the Statute of Woods, 3 5 H S. cap 17. and 
many other Statutes; and ſo the Quære is well reſolved in 7 Eliz. Fo? 
the opinion of Eallin Saunders, and Whiddon, there it is held at this dap 
fo2 god Law. i 

2. The ſecond conſideration was had upon the Statute of 11 H. 4. cap. . 
and it was held, that the laid Robert Scarlet was an Offender within the 
Statute, foꝛ it is to be underſtod, that the ſaid Statute is partly affirma- 
tive of the Common Law, and partip a new Law. 

In affirmante of the Common Law, in part pꝛivative, No Indict- 
ment ſhall be found by any perſon named to the Juſtices: and in part poſitive, 
But by inqueſt of lawful people of the King, returned by the Sheriff. And that 
this was in affirmance of the Common Law, the Statute pꝛoves it, in 
the manner as was uled in the time of his Noble Pꝛogenitoꝛs: And in 


the Pꝛeamble it is ſaid, againſt the courſe of Common Law uſed and ac- 
cuſtomed befoze this time:and that the ſaid Robert Scarlet Was an Offender 
againſt the ſaid Act, foꝛ this, that he knowing that he was not returned 
— the — Inqueſt, p2ocured himſelf by falſe conſpiracy to be ſwoꝛn, 
as is afo:eſaid : | nd1 

and unlawful manner [womof the Gꝛand Inqueſt, pet this was within 
the Act; and by conſequence an offence againſt the Common Law , foz 
_ _ and falſenels alone may be of gꝛeat miſchief, as appears in 

is tale. | 


nd although that a perſon ſolely was in ſuch undue 


3. The third conſideration was had of 3 H. 8 10. which alters the ſaid 


Act of the 11 H. 4. in part, as to denomination; Fo2 by the Act ot the; H. 8. 
the Juſtices ot the Goal-deliverp oꝛ Juſtices of Peace, of whom one to 
be ot the Quorum, in open Court map alter the Pannel 


returned by the 


Sheriff to enquire of the King only, by addition oꝛ extraction of any 
Juroꝛs ſo returned: And then have power to command the Sheriff to 
put other in the Pannel, atcoꝛding to their diſcretion : And the Sheriff 
ought to return the Pannel ſo refo2zmed upon the penalty of the ſaid Act, 
ſo that none tan be of any Gꝛand Inqueſt but by the return of the Sheriff; 
and foꝛ this, the Act of 3 H.8.cap.10, hath not altered the Law, as to the 
offence of Robert Scarlet. 

The laid Act 11 H.4. Hath made a new Law, ſcil. That ann Indick⸗ 


4. 
ment fou 


nd againſt the Ac ſhall be void, which bꝛanch doth not make void 


any Jndicment oꝛ Pꝛeſentment, that in the nature of an <Jndicment 
fonnd any point contrary to the ſaid Act, is made void bp the laid Act, fo 
that this man dꝛaw in queſtion all the Indiaments found at the lame 
Seſſions: And fo2 this Judgment was given that he ſhould be fined 


and impꝛiloned. 


Baker and Hall's 
Caſe. 


— — | * 
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Trin, 10, Jac: 


Baker and Hall's Caſe. 


Ote, that upon conſideration of the Statute of 3 H. 7. cap. 14. It wag Star-chambas; 
N - reſolved by Coke chief Juſtice of the Common Pleas, Yelverton, 
Williams, Snig, and others: That whereas it is pzovided, that what per- 
fon ſoever who takes a Womanlo againſt her will ec. although that the 
bodp of the Act extend to taking only, pet inrefpec of this wozd [ſo] it 
hath relation to the Pꝛeamble (to ſuch perſon ag is deſcribed in the Pꝛe⸗ 
amble, ſcil. Having ſubſtanoe) it mas agzeed bp all, that if the Wife ath 
nothing, no? his Deir apparent, it is out of the Statute, koꝛ the Statute 
Would not have been fo curious in deſcribing the perſon, and all in vain. 
2. This wozd [So] relates to the qualitp and event of the taking,men- 

tioned in the Pzeamble, ſcil. to be married, or defiled, fo if the be not mars 
ried o2 defiled, it is not ſuch a taking [ſo] id eſt, ſo married, oꝛ ſo defiled; 
and it is not reaſonable that So ſhall have relation to the taking, wh 
ts moꝛe remote, and not to the marriage oz the defiling, which is nearer 
Quod fuit conceſſum, &c. and Clergy is taken awap by the Statute of 
38 Eliz. cap. 9. f02 R o2 Pzocurers befoze, vide Stamford, fol. 37. b. 
acco?dingip : And lo was the Law taken in the 2 & 4 Ph, & Mar. as An 
frice 2 — Lanks 52. Juſtite D of y—_ ir ee eh 

ote, ers e Woman are . als, but not | 
be 4 them who took the Woman, koꝛ theſe ar 
Lamb. ibi . 


e but Acceflvzies , vide 


NJ that J lam a fepoꝛt in the time of Queen Mary upon the Sta- priiledge r 
tute 30 Ed. 3. cap. 5. & 1 R. 2. c. 15. concerning the arreſting of them Pricſts. 
in holp Shure), that the laid Statutes are but an affirmance of the 
Common Law, and in maintenaneeof the liberties of holy Church, ag 
appears by the pzeamble of the lame Statutes, and there held, that E- 
undo, redeundo & morando,foy to celebzate Divine Service, the Pꝛieſt ought 

not ta be arreſted, noꝛ anp who aid him in it: as the caſe was o one who 
admitted the Pꝛieſt to ſmg Mals, and that the party gzievedmay have 

an action upon the Statute 50 Ed. 3. foꝛ when anp thing is pꝛahibited by 

an Act, although that the At doth not give an action, pet action lieth up- 

on it; as upon the Statute of Marlb. Tis rhe to take mathe Pg 


ap, 02 Articuli ſuper Chartas 3. whit 7 ohibits the Court of Parlha 
ſep fo hold les e. al at thele do not give action, pet an 
action lteth. 7 A. 6. 30, &c. and the Starte 2 H. J. which commands a 
Libel to be delivered, 4 Ed.4-37. vide Regiſtrum in Bre. 6. ſuper Stat. 


z 
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Simony, Stat. 
31 Eliz. 


\ 71 Ote, if a man be convicted, oꝛ hath judgment of death foꝛ a Felonp; 
he ſhall never anſwer by the ComnwitLaw to any Felonp done be⸗ 
foꝛe the Attainder, ſo long as the Attainder remains in foꝛte, vide 8 Eliz. 
cap. 4. 18 Eliz. 7. And at this dap, if a man be adjudged to be hanged, and 
hath his pardon, he ſhall never an wer to anp Felonp belfoꝛe, fo2 he cannot 
have two Judgments to be hanged. Aliter, if the firſt Attainder be re⸗ 
verſed by Erroꝛ: So if a man be Outlawed, and bp that Attaint of Fe- 
lonꝝ he cannot be arraigned of ann Fclonp befoꝛe, foz he cannot be twice 


attaint, vide 10 H. 4. Coron. 2 27. caſe del Appeal, &c. 


c A Man leized of a Mannoꝛ to which he hath Strap appendent by 
I preſcription,X#c. by his Bailp he ſeizeth an Ox as a Stray within 
the Mannoz, and makes Pꝛoclamations acco:ding to Law ; and within 
thepear and dap lets the Mannoꝛ with all Nopaltics, Tiberties, and af- 
ter the year and dan paſſed: and Dyer Serjeant did move the Court, who 
ſhould have the Eſtran; And Brown Juſtice was of Opinion, that the 
Leſſoꝛ chould have it, fozalmuch as he had the poſſeſſion ; and when the 
pear and day are paſſed, the 5 ſhall have relation to the time of 
the firſt ſeiſure: But all the Juſtices were againſt him, and that the Lel⸗ 
ſæ ſhall have it; foꝛaſmuch as the Ain ite of the Strap is not altered oꝛ 
changed befo2e the pear and dap : And the Loꝛd of the Mannoꝛ, until the 
pear and dap are paſt, hath but the Cuſtodn, fo that the Owner map re⸗ 


have it always within the pear and dap, if he will pay foꝛ the meat ol it: 


Noꝛ can the Ox be laboured oꝛ uſed by the Lozd befoze the year and day 
und therefo2e he ſhall be paid fo2 the meat, unleſs it be ſuch a Beaſt as of 
neceſſityought to be uſed, ag a Milch Cow, c. And it was held, that if 
'offe take a Strap within a pear and a dap, tf it ſtran out of the Man⸗ 
nog, the Toꝛd may re⸗take it befoze leiſure. | 


3 


* the caſe ol Doctoꝛ Hutchinſon, Parſon of Kenn, in the County of De- 
von, It was reſolved per totam Curiam, that if any ſhall receive oz 
take Money, Fe, teward oz other pꝛofit, foꝛ anyp?eſentation to a Bene⸗ 


ite with Cure, although in truth he which is pꝛelented be not knowing 


of it, pet the pꝛeſentation, admiſſion, and induction are void per expreſſa 
verba Statuti ot 3 1 H. 8. cap. 6. And the King ſhall have the pꝛeſentation hac 
vice, foꝛ the Statute intends to inflic puniſhment upon the Patron, as 
upon the Autho2 of this Coꝛruption, by the loſs of his pꝛeſentation, and 
upon the Antumbent, who came in byſuch a coxrupt Patron, bp the loſs 
his Incumbenecp, 3 that he never knew of it; but if the Pꝛe⸗ 
ſente be not cognizant of the Co2ruption, then he ſhall not be within the 
tlaule ot diſability in the lame Statute: And ſo it was reſolved bp all 
| the Juſtices in Fleetſtreet, Mich. & Jac. fol. 7. vide Statuti, which are verp 
well penned againſt the avarice of coꝛrupt Patrons. 
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Hugh Manney's) SHaye's Gale, in Curia 2 
Caſe. Wardorum. 


Hugh Manney's Caſe. 


N an Jnfomation in the Exchequer againſt Hugh Manney Eſq: the 
1 Father, and Hugh Manney the Son, koꝛ intruſion and cutting off 4 3 
number ok Tres in the Countn ol Merioneth, the Defendants plead, Pat 
guilty: And Rowland ap Eliza Eſquire , was pꝛoduced as a'Witnels fo2 
the Ring, and depoled upon his Oath to the Juroꝛs, that Hugh the Fa- 
ther and the Son jonned in ſale of the ſaid Tres, and commanded the 
Vendes to cut them down, upon which the Juroꝛs found foꝛ the King 
with gꝛeat dammages; And judgment upon this was given, andere: 
tut ion had of a g2eat part. — 

And Hugh Manney the Father exhibited a Bill in the Star⸗ chamber at 
the Common Law, againſt Rowland ap Eliza, and did aſſign the Perjurn 
in this, that the ſaid Hugh the Father did never jopn in ſale, noꝛ com- 
mand theVendes to cut the Trees; and the laid Rowland ap Eliza was 
bp all the Loꝛds in the Star-chamberconvict of coꝛrupt and wilkul Per- 
jury : And it was reſolved by all, that it was by the Common Law pu- 
niſh able bekoꝛe any Statute: And although that the Witneſs depole koz 
the King, pet he ſhall the rather be puniſhed than fo2 another, foꝛ the King 
is the Head and Fountain of Juſtice and Right; and he who perjures 
9 — fo2 the King, doth moꝛe offend than if it were in the caſe of a 
Subject. . | 


. 


 _ 
—_— 


Haye's Caſe, in Curia Wardorum, 


P* Inquiſition in the County of Middleſex; An. 6 Jac, bn vertue of a 
- diem clauſit extremum, alter the death ol Humphrey Wil ward, it was 
found that the ſaid Humphrey died teized of a Meſſuage and twenty ſir 
acres of Land in Stepney ; and that John Wilward was his Heir, and of 
the age of fourten years and nine days; and that the Land was held of 
the Bing in Capite, by Knights-fcrvice, John Wilward died within age, 
and by * — in Mid. 8. Junii An. Jac. by vertue of a Mꝛit ot Devene- 
runt, aftcr the death of the laid John Wil ward, it was found that the ſaid 
John died ſeized in Ward to the King, and that the laid Meſſuages and 
Lands at the time of the death of the laid John, were holdenof the Dean 
of Pauls, as of his Mannoꝛ of Shadwell. . 3 LFE. 
All the mean Hates incurred in the life of John Wilward, are paid to 


* The Queſtions are; 5 

i. Whether by the Death of the ſaid ohn, 
and finding of the mean Tenure in the De- 
venerunt, the firſt Office granted to Points 
be determined? . 

2. Whether the Tenure found by the firſt Of- 


fice may be traverſed ? | | 
And 


Ard ef Copianthgatim b)? „ 
wy the Juſtices of the Peace, + TT 


— — Y 


And as to theſe Queſtions, it was reſolved bp the two chief Juſtices 
and chief Baron, that where the ſaid John died, the Office found by foxce 
of the ſaid Wꝛit ol Diem clauſit extremum , after the death of Humphrey 
Wilward, whereby the King was entituled to the Guardianſhip of the 
faid John,ye takenits effec and is executed, and does remain as evi⸗ 
dente fo2 ing after the death of the laid John, but nevertheleſs is 
not traverſable , foꝛ it is traverſable during the time it remains in 
fo:ceonlp, and the Juroꝛs upon the Devenerunt after the death of the ſaid 
John, are at — find the certainty of the Tenure, and ihey are not 
concluded by the firſt Jnquiſition , fo2 then are [wozn Ad veritatem dicen- 
dum, and with this agzees, 1 H. 4. 68. And all this appears by the diver- 
ſitp een the Wzit of Diem clauſit extremum, and the Wzitof Devene- 
rant: Ind it is to be obſerved, that there is no differente between the 
Wzit of Diem clauſit extremum, and the Mꝛit of Devenerunt, but in one 

| ; to wit, the Diem clauſit extremum is general. Viz. Quantum terra- 
rum & tenementorum idem H. tenuit de nobis in capite, &c. die quo obiit, & quan- 
tum de aliis generally; and the Devenerunt recites, quod J. filius & Hæres H. 
ui de nobis tenuit in Capite, nuper dum ſuit infra ætatem, & in cuſtodia noſtra 
it, Diem clauſit extremum, ut accipimus: tibi præcipimus, quod per Sacramen- 
tum 12. inquiras, que terre & tenementa per mortem prædicti H. & ratione 
minoris ætatis prædicti J. ad manus noſtras de venerunt, &c. So that this Wzr 
is not general, but doeg reſtrain only the Lands and Tenements, Quod 
devenerunt, &c. and all the other points of the ſaid Mꝛit do relate to the 
Lands and Tenements, Quæ devenerunt, &c. bp which it appears, that 
the firſt Anquiſition is not loconcluſive, but that by the expꝛeſs Auics of 
the W2rt, the Jurozs are at large to find the truth of the Tenure, not- 
— the firſt Office. And ſo it mas reſolved and decreed artozd⸗ 
' Wglp, nono Jacobi, in the Court ot Wards in the caſe of Dune Lewes. 


Pry 


* 
9 


Award of Capias utikgatum by Juſtices of the Peace. 


17 the fame Term the opinion of all the Court of Common Pleas was, 
that it one be Outlawed befoze the Juſtices of A9:3e, oꝛ Juſtices of 
Peace, upon an Jndictment of Felonp, that they map award a Capias ut- 
urs and ſo was the Opinion of Periam chief Baron, and all the Court 
the Exchequer as to the Jultices of Peace, foꝛ they that have power 

to award pꝛoteſs of Out law, have allo power to award a Capias ut- 
iegatum, as incident to their Authozitp and Jurisdicion: Sx the Sta- 
Atte ok the 34 H. S. cap. 14. fo2 certificate of a ſhoꝛt Tranſcript of every 
\ Attainder, Conviction, oz Out-Aawzp of Felonp, by the Cicrks of the 
Aſſizes, Clerkg of the Peace,Ec. into the Kings Bench, on penalty of 

„Et. And note well, that ſuch Tranſcript is by the ſaid 

Act made to be ot ag g2eat fozce as the Kecozd it (elif: Se Lambert in 

his Juſtice ok Peace, tol.563. contra, but ſre 1 Ed. 6. cap. 1. Julitces of 
\ Peace incaſe of pzofanation of the Sacrament ſhall award a Capias ut- 


\, legatum thzoughout all England. 


Her- 


— 


part XII. Herſey's Caſe, 9 Admiralty no Court 


Chamber. of Record. 


Herſey's Caſe, Star- Chamber. 


jou Herſey Gent, exhibited his Bill in the Star-chamber againft 

Anthony Barker Linight, Thomas Barker Councello2 of Law , Robert 
Wright Porto? of Divinity, Ravenſcroft Clerk, and John Haynes; and did 
thereby charge the Defendants with the fozging of the Will of one Mar- 
gery Pain, and the caule came to hearing, Ad requiſitionem Defendentium, 
and upon hearing of the Plaintiffs Councel, there appeared no purpoſe 
oꝛ pꝛeſumption againſt the Defendants, oꝛ ann of them, but that the Te- 
ſtament was dulp pꝛoved in the Eccleſiaſtical Court, and upon an Appeal 
was allo affirmed befoze Commiſſioners Delegates, and had alſo been 
decreed in the Chancery; lo that it appeared to the Court, that the ſaid 
Bill was pꝛeferred of meer malice and ſpite, to ſlander the Defendants, 
without any colour, and becauſe the Defendants had no remedp at the 
Common Law foꝛ the ſaid ſlander, and if ſuch ſlander ſhould paſs un- 
puniſht, it map encourage malicious men to malie this Court as a Pal⸗ 
quil, to fix therein a Libel of Retoꝛd to charge thole that are innocent 
with hainous Crimes, to remain to all perpetuity. 

In this caule it was reſolved bn the Court, that by the courſe of the 
Court, and atcoꝛding to fozmer Pꝛeſidents, the Court map give damma⸗ 
ges to the Defendants, and ſo was it done, viz. two hundꝛed pound to the 
Docto2 of Divinity, two hundꝛed marks to the Knight, foꝛty pound to the 
Clerk, a hundꝛed and twenty pound to the Woman, and it was laid, that 
Creare ex nihilo, quando eſt bonum, eſt divinum; ſed creare aliquid ex nihilo, 
3 malum, eſt diabolicum 3 & plus Maledicere nocet, quam Benedicere 

Oct. 


— — 
— — 


Hill. 2. Jac. 


T Heodore Thomlinſon had bꝛought an Action of Account fo2 Gods a- 
gainſt one Philips in the Common Pleas, and thereupon Philips ſued 
Thomlinſon in the Court of the Admiralty, ſuppoſing the Gods to have 
ben received in foꝛreign parts beyond the Seas: and the ſaid Thomlinſon 
being committed fo2 refuſing to anſwer upon his Oath to ſome Jnterro- 
gatoꝛies there pꝛopoſed to him, bought his Habeas Corpus, which was 
returned thus, Ego William Pope Mareſcallus ſupreme Curiæ Admiralitatis 
Angliæ Dom. Juſtic. Sereniff. Reginæ noſtræ in brevi huic Schedulz annex. ſpeci- 
ficat, Certitic. quod infra vocat. Theodore Thomlinſon ante advent. iſtius brevis 
capt. fuit & cuſtodiæ meæ commiſſ. ex co quod dictus Theodorus Thomlinſon 
vinculo ſacramenti coram Judice Admiralitatis Angliæ aſtrictus ad reſpondend. 
quibuſdam Articulis contra eum in dicta Cur dat. &c. ſub pœna quinque librarum, 
&c. contumaeiter examen ſuum ſubire recuſavit, Idcirco, & c. And it was re- 
ſolved bp the Court of Common Pleas ; ; | 

1. That the Court of Admiralty hath no Cognizance of things done 
beyond Sea, and this appears plainly by the Statute of 13 Rich. 2. cap. 5. 
the woꝛds of which Starute arc, that the Admirals and their Deputtes 
ſhall not meddle from hencefo2th of any thing done within the Realm, 
but only of a thing done upon the Sea, vide 19 H.6.tol.7. Fo2 things tran- 
ſitaon dene henond the Seas, are either triable in the Rings 3 h 
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party gꝛieved man have his remedy befoꝛe the Juſtices where the Fact 
was done beyond Seas. : f 
2. That the pꝛoce dings in the Court of the Admiralty are actoꝛding to 
the courſe of the Civil Law, and — the Court is not of Necoꝛd, and 
by conſequence rannot aſſeſs anp fine in ſuch caſe, as Indges of a Court 
of Recoꝛd may do. ; : : - 
3. That the return above-mentioned was inſufficient, as being twge- 
neral, becaule it is not ſpecified fo2 what caule oꝛ matter Thomiinſon was 
examined, ſo as it might appear that the Jnterrogatozics were of ſuch 
things, as were within their Juris diction, and that the party ought by 
Law to anſwer upon his Oath, fo2 otherwile he might very well retuſe. 
This Caſe was intended to have been inſerted by my Lord Coke into bis ſeventh Re- 
port, but not then publiſhed, becauſe the King commanded that it ſhould not be 
printed, but the Judges reſolved ut ſupra. : 


Right to Seats in the Church, 
Corven's Cale. 


$ Orven did Tibel againſt Pym, an Atto2nep of this Court, fo a Seat 
in a Church inthe Countpof Devon: And Pym bp Serjeant Hucton, 
moved the Court to have a Pꝛohibition upon this reaſon, that himlelf is 
ſeized ol m che hole h ſaid Pariſh, and that he and all thole ſe Eſtate 
he hath in the houle, have had a Seat in an Ille ol the Church: And it 
was reſolved by the Court, that if a — of a Mannoꝛ, oꝛ other perſon, 
who hath a houle and Land in the Pariſh, time out ol mind, and had a 
Seat in an Iſſe of the ſame Church, lo that the Iſle is ſole and pꝛoper to 
hig Family, and then have maintained it at their own charges, that if the 
Biſhop would difpoſſeſs him, he ſhall have a Pꝛohibition, foꝛ it ſhall be 
intended that the party's Anceſtoꝛs, oꝛ thoſe whoſe Eſtate he hath , have 
erected and built the Ille with the aſſent of the Parſon, Patron, and O2- 
dinarp, to the intent to have it only to himſelf. But foꝛ a Seat in the body 
of the Church, if a queſtion ariſeth concerning it, it is to be decided by 
the Ozdinary, betau e the Frehold is to the Parſon, and the plate is dedi⸗ 
cated and conſecrated to the Service of God, and is common to all the 
Inhabitants; And therekoze it belongs to the Biſhop to oꝛder it in ſuch 
manner as the Service of God map be belt telebꝛated, and that there be 
no contentron in the Church. And it is to be pꝛeſumed, that the O:dinary, 
who hath the cure of Souls, will take oꝛder in ſuch cales, actoꝛding to 
right and tonvenienty; that is toſap, to take care that Gentlemen map 
have plates fit foꝛ them, and the pw? people fit places fo2 them alſo ; And 
the oꝛdering thereof is a matter merlp 47 ; and with this ag:es 
8 H.7.12, andthe chief Juſtice cited the tale of Dame w iche in 9 H.4. 14. 
and ſaid, the caſe there was, that the Lady bꝛought a Bill in the Kings 
Bench againſt a Parſon, Quare unam Tunicam vocatam a Coat-armor & 
Pennons with the Arms of the laid Sir Hugh Wiche her Hus band, and a 
Swoꝛd in a Chappel where he was buried. 

And the Parlon claimed them as Oblations, and therefoze that then 
did belong to him; And there it is holden, that if one uſe to fit in the Chan- 
cel, and hath there a plate, his Carpet, Lĩverp, and Cuſhion, the Par- 
ſon cannot flaim them as Oblations, neither ought he to have the ſaid 
things, fozthat then were hanged there in honour of the —_— ; 0d 
theretoze, 


— 
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thereloꝛe, bn the ſame reafon, although a grave-ſtone, coat of armoz,tomb, 
&c. are annexed to the Free-hold of theParſon,pet in regard the Church is 
tree to all the inhabitants foꝛ bnrping, the Parlon cannot take them. 
And the chief Jultice laid, that the Lady might have a god action du⸗ 
ring her life, in the caſe afoꝛelaid, betauſeſhe her lelfcauled the laid things 
tau he let up there, and after her death, theheir to be deceaſed ſhall alſo have 
hig Action, betaule that (as the Book laies ) then were hanged there fo2 the 
honour of his Anceſtoꝛ, and therefoꝛe they are in nature of Beirlomes, 
which by the common Law belong to the Heir, as being the Pꝛincipal of 
the Family: The like Law ok a Gzave⸗ſtone, Tomb, and the like, 
Aud this agꝛes with the Laws ol other Nations, Bartho. Caſſaneus, fol. 
13. Concl. 29. Action dat. ti aliquis arma, in aliquo loco poſita, deleat five abrafit, &c. 
& in 21 Ed. 3. 48. in the Biſhop of Carlile's caſe, it appeared, that the O2na- 
ments of the Chapyel of a pꝛeceding Biſhop , do belong to the ſucceeding 
Biſhop, and are merlp in ſucceſſion, although that other Chattels,in caſe 
of a ſole Coꝛporation, do belong to the Executo2s of the deceaſed party, 
and ſhail not go in ſucceſſien, : ſo in the other tale, things ereced in the 
Church fo? the honour of the dead perſon, ſhall go to his Heirs , ag Heir- 
lomes, ag in manner of an Inheritance. | : | 
Note, that in Eaſter Tcrin, 10 Jacobi, It was reſolved in the Court of 
Star- chamber, in the caſe between Huſſey and Katherine Leyton, and others, 
that if a man have a Youle in any Pariſh, and time out of mind he and ail 
thoſe whole Eſtate he hath, have uſed to have a certain ew in the Church, 
that if the Oꝛdinary will diſplace him, he ſhall have a Pꝛohibition: loꝛ if he 
hath it by pꝛelcription, he has as good right in the Seat, as he hath in his 
Houſe; but oblerve that he muſt claim it as belonging to his houſe, and 
not in other manner, foꝛ p2operlp it belongs to the Inhabitants in the 
Mannoꝛ Houle, if any Mannoꝛ be, and not to the Mannoꝛ which includes 
other Tenants. Farmers, and Inhabitants: But true it is, that the Oꝛ⸗ 
dinarp ſhall diſpoſe of common and vulgar Seats in the Church, where 
there is no ſuch p2eſcription,as is afozelaid. 


— — —— 
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BY fo2ceofcertain Tetters(bearing date 28 Martij.1612.)of the Lo2ds of Ireland. 
the pꝛivy Council, directed to Sir Humphrey Winch, Sir James Ley, Sir 
Anthony Saintleger, and Sir James Hulleſton ; they did certifie to their Lod- 
ſhips tbe Claim of Gilbert, Carl of Shrewsbury, to the dignities of the Earl- 
mom - Waterford ; and Barony of Dungarvan in Ireland, in ſuch manner ag 
rotows. | f 

Ming Henry the ſixth, by his Letters Patents, in the twentieth pearof 
his Neign, did gꝛant to his thrice beloved Coſin, ohn Earl of Shrewsbury, in 
conſideration ot his appꝛoved and lopal Servites, in the City and County 
of water ſord, pro eo quoque quod eundem conſanguineunrnoſirum prædicta terra 
noſtra Hiberniæ in partibus illis contra inimicorum & Rebellium noſtrorum inſul- 
tus potentius defendat, ipſum in Comitem Waterford, una cum ſtilo & titulo ac no- 
mine & honore cidem debitis ordinamus & creamus habendum to the ſaid Earl 
and his Heirs Males of his body: and furthe2 by the ſaid Letters 
Patents, did g2ant the Caitles, Lo2d-ſhips , Honours, Lands, and 
Mannoꝛs of Dungar van to the ſaidEarl and _ Heirs Males ol his bodp, 

Wo 
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to hold the Pꝛemiſſes of the King and his Heirs, by Homage an - calty, 

and by the Service of being his Majeſties Scneſchal in the Realm of Ire- 
land; Akterwards in the Parliament called Des abſentees, holden at Dub- 
lin in lreland the tenth of May,; the twenty * 2 of Henry the eighth by 
reaſon of the long abſence of George Earl of Shrewsbury out of the ſaid 
Nealm; It was enacted,that the Ring his Heirs and Aſſignes, ſhall have 
and enjoy in right of his Crown of England all Honour anoꝛs, Caſtles 
atines, Juril- 
dictions, Annuities, Fes of Knights, Lands, Tenements , &c. and all 
and fingular Poſſeſſions, Hereditaments, and all other Pꝛofits as well 
Spiritual as Tempoꝛal whatſoever, which the laid George Earl of Shrews- 
bury and Waterford, oꝛ ann other perſon oꝛ perſons had to his uſe, &c. Ring 
Henry the eighth, by his Letters Patents, the twenty ninth ol his Neigu, 
reciting the laid Statute De abſentees, Nos præmiſſa conſiderantss, & nolentes 
ſtatum, honorem, & dignitatem prædicti comitis diminuere, fed amplius augere, de 
certa ſcientia & mero motu, t. didg2ant to the ſaid Earl and his Heirs, the 
Abby of Rufford, with the Lands thereto belonging in the County of Not- 


Earl of Shrewsbur "x 


notnen & onus , pet it is very inconvenient that dignity ſhould be clothed 
with Poverty: And in caſes ol Wzits,and ſuch other legal pzoceedings,he 
ig accounted in Law a Noble man, and ſo ought to be called, in reſpect 
of his Dignity ; but yet if he want Poſſeſſiong to maintain his Eſtate 


he cannot pꝛels the Kit! ce fo g2ant him a Waitto to 
tl rliament and fo was it reſolved in the cale of the Loꝛd Ogle, in the 


he Pa o wa, elolvedo ULTYET 
f as the Baron of Burlcigh, Loꝛd Treaſurer of Eng- 
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of Honours and Hereditaments, the Dignitꝝy it ſi elk, with the Lands gi⸗ 


ven koꝛ maintenance ok it, are given to the Ring, & the Dignity is extinct Honour taken 
in the Crown: And the cauſe of degꝛadation of George Nevil Duke of Bed- away for po- 
ford ig wozthy the oblervation, which was done by fozce of an Ax of Par- verty. 


liament. 16 June 17 Ed. 4. Which Act reciting the making of the ſaid 


Gcorge Duke , doth expꝛels the cauſe of his deg2adation in theſe words : 


And toraſmuch as it is openly known, that the ſaid Gro2ge hath not, or by Inhe- 
ritance may have any livelyhood to ſupport the ſaid Name, Eſtate, and Dignity, or 


any name of Eſtate : And often times it is fo ſen, that when any Loꝛd is 
called to high Eſtate, and hath not convenient livelyhood to uche the 


lame Dignitp, it induceth gꝛeat poverty and iudigente, and cauleth often- 
times gꝛeat Extoꝛtion, Imbꝛacery, and Maintenance tobe had, to the 
gꝛcat trouble of all ſuch Countries where fuch Eſtate ſhall happen to be: 
Whererekoꝛe the Ring by advice or his Lo2ds Spiritual and Tempozal,X 
by the Commons in this pzceient Parliament aiſembled, and bp the au⸗ 
tho:1tp of the ſame, odaineth, eſtabliſheth, and enaxcth, that from hence- 
fo:rh the ſame Creation and making of the ſaid Duke, and all the names 
of ©tgnitp given tothe ſaid George, oꝛ to John Nevil, his Father, be from 
— void and of none effect. & c. In which Are, heſe things are to be 
oblerved. 


1. That although the Duke had not any Poſſeſſions to ſupport his Dignity, yet 
his Dignity cagnot be taken from him without an Act of Parliament. 


2. The Inconveniences do appear, where a great State and Dignity is, and no 
lively hood to maintain it. | 


3. It is good reaſon to take away ſuch Dignity by Act of Parliament, and there- 
fore the (aid Act of the 28 H. S. ſnall be expounded according to the general words 
of the Writ, to take away ſuch inconvenience ; And although the faid Earl of 
Shrewsburp be not only of great Honour and Vertue, but alſo of great poſſeſ- 
ſions in England, yet it was not the intention of the Act to continue him Earl in 
Ireland, when as his Poſſcſſions in Ireland were taken away from him, but that 
the King at his pleaſure might confer as well the Dignity as the Poſſeſſions to any o- 
ther, ſor the defence of the ſaid Realm. And the ſaid Letters Patents de Anno 29 
H. S. hath no words to reſtore the Dignity, which the Act of Parliament hath taken 
away 3 but it was not the intent of the King Diminuere fl atum, honorem, & digni- 
tatem ipſius Comitis, but Augere his Poſſeſſions for maintenance of his Dignity, for 
ſo much appears by this word Augere; for he doth by the ſaid Letters Patents, 
with excceding great bounty, increaſe the Revenues ot the ſaid Earl in England, 
which the King did think was an encreaſe of large Poſſeſſions in England, inſtead 
of all that which was taken away from him by the Act ot the 28 H. 8. 


And whereas it was objected, that the general woꝛds Honours and Here- 
ditaments are explained and qualified bp the laid wozds Kelative ſubſe⸗ 
quent, Which the ſaid Geoꝛge, or any to his uſe hath ; and therefoze it ſhall 
not be intended of any honour oꝛhereditament, but of ſuch whereok others 
are ſeiſed to his ule,and no man can be ſciſed of the Dignity, and therefo:e 
that the laid Act doth not extend to it; but that it is to be underſtood Red- 
dendo ſingula ſingulis, and theſe woꝛds Which the ſaid Geozge Earl hath , are 
ſufficient topals the Dignity and with this ag2es the opinion of all the 
Judges of England in Nevil's caſe upon the like woꝛds inthe Statute of 
the 28 8.8. inthe leventh part of mp Nepoꝛts, fol. 33, & 34. 
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Hill, 2 Jac- 


Juriſdiction of the Court of Common Pleas. 


] N the laſt Term, by commandment o: the King, the Juſtices of the 
Kings Bench, and the Barons ofthe Exchequer, were allembled betoze 
the Lo2d Chancelloꝛ Elimer at York Youle , to deliver their Opinions, 
whether there was ann authoꝛity in our lens, that the Juſlices ot the 
common Bench may upon inkoꝛmation made to the Corr which com- 
monly is called ſuggeſtion) gꝛant Pzohibitions , oꝛ whether of neceſſity 
every Plea ought to be pending in the Court io2 ſuch tauſc, and the Ring 
would know their Opinions in this caſe : And the Judges took time t 
deliver their Opinions until this Term. And then Fleming chiek Juſtice, 
Tanfield chiet Baron. Snig, Altham, Crook, Bromely, and Doderidge.( Yelver- 
ton and Williams, Juſtices being dead ſince the laſt Term ) did deliver their 
Opinions to the laid Lo:d Chancelloꝛ. That the P Lol each C9? 


are ſufficient Warrants fo2 their p:ocedings mthe lame Court; and 
therefo2e as well in the Rings Bench and in the Excheqiter; as in the 
common Bench , the Judicial Pꝛeſidents in them are good Warrants 


of their pꝛocedinga, andtheretozeto? a long time, and in many ſucceſfi⸗ 
=onsvf reverend Judges, P2ohibitions upon information, without any 


other Plea pending have ben gꝛanted, Iſſues tried, Verdicts and 
Judgments given upon Demurrer; all which being in fozce, then were 
unanimouſly ag2eed to give no Opinion againſt the Juriſdiction of the 
Court ofthe common Bench in this tale, and none ol the Judges of the 
common Bench were called, oꝛ pꝛelent at any conference concerning this 
matter, c pet Laqueus confractus eſt, & nos liberati ſumus. Et, magna eſt veritas & 
prævalet: See m particular Treatiſe of the Jurildiction of the common 
Bench in this point, bn which the Jurildicion of that Court evidently 
appears. 


Hill. 10 Jac. 


Parliament in Ireland. 


He Loꝛds of the Council did wꝛite to the two chief Juſticeg and chick 
T Baron in thele woꝛds, After our hearty cammendations to your Lord- 
(hips: Whereas his Majeſty for divers weighty conſiderations hath reſolved to 
hold a Parliament within the Realm of Ireland: And that by an Act made 
in the tenth year of H. 7. called Popnings Act, It is provided, That 
all ſuch Bills as ſhall be offered to the Parliament there, ſhall be firſt tranſcri- 
bed hither under the great Seal of that Kingdom , and having received 


allowance 
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allowance and approbation here, ſhall be put under the great Seal of this King 
dom, and fo rcturnzd thither to be preferred to the Parliament; foraſmuch as 

there are accordingly transferred hither from thence divers Bills, as well publick as 

private, ſome of which Bills were firſt agreed on here, ſome others were framed 

and conceived there, and coming nowthither may happily receive amendment and 

alteration: We have thought mcet tot avoidance ot any Queſtion, or inconveni- 

cnce that may ariſc of the manner and form of proceedings in amending or alter- 

ing of thoſc Bills, hercby to pray aud require you, calling to you his Maicſtic's At- 

corney and Solicitor , to look into Popnings Ac, and to conſider of ſuch courſe 

aa thall be fit to be held concerning the ſame, &c. Dat. ultimo Junij. 1 6 1 2. 

Vyon which inthis Term the laid chiek Juſtites, chief Baron, Attoꝛ⸗ 

ney, and Solicitoꝛ general were aſſembled twa leveral daies at Serjeants 

Inn; and then had not only confdcred of the 10 H. 7. cap. 4. calſed Poyn- 

ings Act; but alla of an Act made in the Realm of freland, 3 and 4 Phil. 

and Mar. cap. 4. intitulcd, An Act declaring how Popnings Acc ſhall be 

expounded and taken ; F92 by the laid Act of the 10 H. 7. it is p2ovided, that 

na Parliament be hereafter holden in the laid Land of Ireland, but at 

luch ſeaſons as tho Kings Lievtenant and Council there firſt do certiſie 

the Ring under the great Seal of that Land, the cauſes and conſiderati 

ons, and all ſuch Accs as to them læmeth ſhould paſs in the ſaid Par- 

liament : And ſuch Cauſes, Conſiderations, aud Acts affirmed by 

the Ring and his Council, to be god and expedient koꝛ the Land, and 

his Licenſe thereupon , as well in affirmation of the laid cauſes 

and Ads, as to lummon the ſaid Parliament under the great Scal 

of England had and obtained: That done, a Parliament to be had 

and holden alter the fo2m and effect befoze rehearſed: And ik any 
Parliament be Holden in that Land hereakter, contrary to the foꝛme 

and pꝛoviſion afoꝛclaid, it be deemed void and ok none effect in Law. 

VYpon which Act, divers doubts and ambiguities were conceived, 

fome whereof were of gꝛeater difficuuity than others: And firſt, A Thevord 
Doubt was conceived , whether the laid Art of the 10 of H. 7. doeg nf ends 
extend ta the Sucteſſoꝛs ot l 7. fo2 that the Act ſpeaks only of the Ling cenors. | 
generalln, and not of his Succeſſo2s. 2. If the Queen Mary were within The word 
the Woꝛd Ring: and although theſe were not matters of gzeat ambi⸗ Ne extends 
guity,fo2 that this woꝛd Ring, which impe2ts his politick capacity,which ohe word 
never dies, and being fyoke indeſiniteln, does extend in Law to all his - Þ 
Succeſſozs, yet is this fo exvounded in the faid Arr of 3 and 4 Phil. and 
Mar. Viz. That the laid A of the 10 of 8.7. ſtall extend to the Kings ard 
Queens Majeſty, her Heirs ond Succeſſo:g. Secondly, Where the Art of 
Poyningsfatcs, The KingsLievtenant andCoun-il there, a ſtruple did ariſe, that 
ik the King appoint one by the name of his Deputy, oz Loꝛd Juſtice, oꝛ it 
he conſtitute two Eo2ds Juſlices, chiek Governoꝛ oꝛ Governoꝛs, and the 
Council, &c. and therefoꝛe it is cxꝑlained in the Act of the 2. and z. Phil. 
and Mar. that the ſaid Act of Poynings extends ro all of them. Thirdly, the 
gꝛeateſt and moſt difficult doubt was upon theſe woꝛds ofthe Act of Poyn- 
ings: And ſuch Cauſcs, Contiderations, and acts affirmed by the King and his 
Council to be good and cxpedient for that Land, &c. Whether the King may 
make any change 92 alteratian of the Cauſes, confiderations,o2 Ats 
which ſhall be tranſmitted hither from the Yieveenant and counct! of lre- 
land, fo? that it if not afrimative, but coxreaion and alteration of them; 
and therekoꝛe i was neceſlarn to erplarn, that the Art of the 3 and 4 Phil. 
and Mar. was in thelt woꝛds, Either for the paſſing of the ſaid acts, and in ſuch 
form and tenor as they ſhould be ſent into England, or elſe for the change or 
alteration of them, or any part of the fame. Pourthly, Another Queſtion 
was upon tic w2228 277% o Brit An, vn. That done, a Parliament to be had 
and 
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and holden, &c. If at the ſame Parliament other Acts, which yang been af- 
firmed o2 altered here, man be enacted bp the Authority of the J arlia- 
ment there, the which is explained by the laid laſt La in thele wo2ds, Viz, 
For palling and agreeing upon ſuch Acts, and no others; as ſhall be ſo returned un- 
der the great Seal of England.Fiftlp,B2ecat doubt did ariſe on thele Words, 
That done a Parliament to be holden, whether the Lievtenant and Council of 
Ireland, after the Parliament begun, and Pendente Parliamento, map upon 
debate and conference had there , tranlmit any other. conſiderations , 
Cauſes, Teno2s, P2oviſions, and Oꝛdinances, as ſhall ſeem to them to be 
gend to be enacted of the ſaid Parliament within the Nealm of Ireland, the 
which is explained by the ſaid 3 and 4 Phil. and Mar. by expꝛeſs words, 
that they map. | 
Note Reader, the Order of Proceedings and Summons of Parliament in IJre- 
land; Firſt, the Lievtenant and Council do certifie under the great Seal of Ire⸗ 
land the cauſes and conſiderations of all ſuch Acts, as ſeem good to them to be 
paſſed in Parliament, ſo that Originally it is to begin there. 2. They are to be af- 
firmed, altered, or changed, and returned under the great Seal. 3. Licenſe under the 
great Seal to ſummon and hold a Parliament. 4. To be done Pendente Parliamento, 
as it apears ought to be. | 
And it was unanimouſip reſolved, that the Cauſes,conſiderations and 
Acts tranlmitted hither under the gꝛeat Seal of Ircland , ought to be kept 
and pꝛeſerved here in the Chancery of England, and ſhall not be remanded. 
2. If they be affirmed, thep ought to be tranſcribed under the gꝛeat Seal 
T returned into Ireland, ᷑ all that which — the gꝛeat Seal, ought to be 
enrolled here in the Chantern. 3. It the Acts tranſmitted hither be in ann 
part altered oꝛ changed here, the Ac ſo altered and changed, ought foꝛth⸗ 
with to be returned under the gꝛeat Seal ol England: but the tranſcript un- 
der the gꝛeat Seal of Ireland, which remains in the Chancery here ſhall not 
be remanded: but the amendment ſhall be under the gzeat Seal of England, 
as afoꝛeſaid, returned into Ireland, without any ſignificationo? ccrtificati- 
on ot their allowance bp thole in Ireland, for as the Aas move oꝛiginally 
from Ireland, ſo the amendments oꝛ alterations move here in Eng. all the 
Bills which are tranſmitted here from Ireland, are with the petition of the 
Deputy and Council of the King altogether under the g2eat Seal of Ire. 
⁊ ſo allo the Acts which are affirmed oꝛ altered, are returned together un⸗ 
der the gꝛeat Seal of Eng. Se 10 H.6.8.which begins, Mich. 18 H. 6. Rot. 46. 
coram Rege, hom the Parliament in Ireland was holden there befoze Poyn- 
ings Act. Andle another Act made at the Parliament in Ireland in the 
ſame pear of 10 H.. c. 22. it is enacted, that all Statutes late made within 
this Realm ok England concerning o2 belonging to the common and pub- 
lick⸗Weale of the lame, from hentefoꝛth to be dæmed good and cffenive in 
the Law, and over that, be accepted, uſcd and executed within this Land 
ol Ireland, in all points, at all times requiſite, accozding to the tenoꝛ and 
effect ofthe ſame : Andover that, by the Authozity akoeſaid, that they 
and every of them be authoꝛiled, p2oved, and confirmed within the ſaid 
Healmof Ireland and if any ſitatute o2 ſtatutes have ben made within 
this ſaid Land herctofoze to the contrary, that then and every of them by 
the authozity atoꝛeſaid, be adnulled and revoked. void and of none effect in 
the Law. And oblerve, that this woꝛd (late) in this ac, hath the ſame 
lence as (before) ſo that this Att extends to all Acts of Parliament 
made in England befoze the Act of 10 H.7. And that is the reaſon, that all 
Acts of Parliament made in England befoze this Ac concerning Ireland, 
but onelp general Acts made ſince the laid At of 10 H. y. do not bind them, 
becaule that (as it hath ben ſaid) they have a Parliament fo2 the ficalm 
of Ireland, and thoſe of Ireland do not come to our Parliament, vid. R. 3. 12. 
Hibernia 
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Hibernia habet Parliamenta & faciunt leges, & noſtra ſtatuta non ligant eos, quia 
non mittunt Milites ad Parliamentum, ſed perſonæ eorum ſunt Subjecti Regis, ſicut 
Inhabitantes Calinæ, Goſcogniæ & Guienæ. 

But gueſiton is made of this in ſome ok our Boks, vid. 20 H.6.8.32 H. Note. 
6.25.1 H. 7. 3. 8 H. 7. 10. 8 Rich. 2. proceſſe 204. 10 Ed. 5. 41. 13 Ed. 2 titulo ba- 
ttard, 11 H. 4.7. 7 E. 3. 27. Plowdens Comment. 368.13 Eliz. Dyer 35.2 Elz. Dyer 
366. Calvins Cale in the ſeventh part of my HKepozts 226. 14 Ed. 3. 184. A 
Prebend in England is made Biſhop of Dublin in Ireland, His Pꝛebendarp Note. 
18 void. | | 

Se the Statute of Ireland, upon what Boks and Acts of Parliament: where a Sta- 

this queſtion is now by common experience and opinion without any tute in Eng- 
ſcruple relolved, That the Acts of Parliament made in England fince the 14 is of force 
Ax ok the 10 H. /. do not bind them in lreland; but all Ads made in Eng- in 74414. | 
land befoꝛe the 10 H. 7. bu the laid Ax made in Ireland An. 10 H. 7. cap. 22. do 
bind them in Ireland. 


— — — 


Ote, that Camden Liing at Armes told me, that ſome held, that if a Dignity: Pre- 
Baron dies, having iſſue divers Daughters, the King map confer oe. 

the Dignity to him who marries any of them, as hath been done in divers 

cales,Viz. In the cale of the Loꝛd Cromwell, who had iſſue divers Daugh⸗ 

ters, and the Ring did confer the Dignity upon Burchier who married the 

poungelſt Daughter, & he was called Loꝛd Cromwel: And ſö in other tales: 

And he laid, that the Earl of Glocefics, who had married the Daughter of 

King Henry the third, and the Countels after Married Mount Hermer, 

who was her Huſbands Secrctarp,fo2 which the King Impꝛiſoned him; 

and after being reſtored to the Kings Favour, during the mino2ity of the 

Son of the laidEarlofGlocetter,and until the Inkant came of full age, and 

when the Inkant was of full Age, he was called to the Parliament by the k Neb 

name of the Earl of Gloceſter, and the other bp the name of Mount Hermer «cf b 

Linight ; and he laid, that it appears in the Edit „ 82 Statute made in 

France, that it ann be made Duke, Marquels, Earle, oꝛ Baron of any pꝛi⸗ 

viledged place, as of Guiſe, &c. if he die without Heir Male of his body; 

the Dignity is not onlp ext inct, but the King ſhall have the Mannoꝛ o2 

Territo2p whercot he took his name and Dignity : Sed nos non habemus 


talem conſuetudinem. 


Ote (by Linwood that it appears that by the Canons Eccleſiaſtick, Eccleſſaſtical 
none map exerciſe Eccleſiaſtical Juriſdiction, unleſs he be within juriſdiction. 
the Oꝛders ol the Church, becauſe none map pzonounce excommu⸗ 
nication, but a ſpiritual perſon: And there it appears, that as well the 
Ncgilter as the Fudge ought to be ſpiritual; but now by the Statute of 
the 37 H.8.cap.17. A Doctor of Law o2 iegiſter;although he be a Lay-man 
may execute Eccleſiaſtical Jurildiction. ; 
Note allo, that by the Canons no Eccleſiaſtical Judge ought to cite a- 
ny Church-warden to the Court, but ſo as he map return home again to 
his houſe the lame dap. 


Allo the Canons da limit how manp Courts Ex Officio then map have 
withina pear. 


Mict:, 


Cuſtoms of) CHayne's 
P II. 
London. 5 Caſe. l 


Cuſtom, of 
London. 


Mich. 11. Jac. 


Ote, that il a man give to one of his Children a certain ſum in his 

life, & after dies, although this is not given as a Childs full Pozti- 
on, pet it ſhall be ſufficient fo2 him:but if the Father by — by Will 
dos declare that it is but part of a Childs Poztion , then he ſhall have a 
full Childs part, otherwile not: But ſome made a differente, where this 
ſum ſo given, and declared to be put foꝛ part, ſhall be accounted upon ac- 
count parcel ot the intire Eſtate, oꝛ not; that is to ſay, it the Iſſue fo in 
part advanted ſhall have ſo much as amounts to aChilds part, & that the 
Wife and the Executoꝛ ſhall gain thereby, where that this Poꝛtion is fo 
given, ſhall be of no benefit to the Wife oꝛ the Exetutoꝛs. 

As if a man hath two Childꝛen, E gives to one of them a hundꝛed pound 
in part of his advancement , and then dies woꝛth 900 l. in this caſe the 
Wife, the Iſſue not advanced, and the Executoꝛs ſhall have but three e- 
qual parts of the 9001. Viz.thre hundred pounds apeice; and then this 
hundꝛed pound fo given ſhall be in Hotchpot betwen the Childꝛen: which 
(as I think) cannot be; foz then there ſhall not be equality among the 
Iſſues, as the Cuſtom doth require, whoought in mp opinion to have 


_ thepecedencp of favoz, if ann be. 


Deviſe. 


Felony to 
ſteal a Wind- 
ing ſheet, 


Who hath 
propriety in 
tliem. 


Note, it was holden by the Judges in the Kings Benth, that if a man 
be poſſeſſed of a houſe & term foꝛ pears, doth deviſe foꝛ pears, dos demiſe 
this to his Wife fo2 life, the remainder over, and dies, all his debts being 
paid; if the Widdow enters generalln, and converts the pꝛofits to her 
own ule, and not to pious wozks; this is a determination ot heꝛ Election: 
— — is the general caſe, and therefoze it is good that it be ſpecially 
ound. 


— 


Hayne's Cafe, 


N Ote, in theLenten Aſſiſe holden at Leiceſter 11, 12.Jac.the caſe was, 
. X That one William Hapneg had digged up the ſeveral Graves of three 
Men and one Woman in the night, and had taken their winding Sheets from their 
bodies, and buried them again, And it was reſolved bp the Juſtices at Ser- 
jeants Inne in Fleetſtreet, that the pꝛoperty of the Sheets remain the own- 
ers, that is, in him who had p2operty therein, when the deadbody was 
wꝛapped there with, foꝛ the dead bod is not capable of it, as in 11 H. 4. At 
Apparel be put upon a Boy, this is a Gift in the Law, foꝛ the bop hath 
capacity to take it, but a dead body being but a lump ot earth, hath no 
capacity; allo it is no gift to the perſon, but beſtowed on the body, foꝛ the 
reverence towards it to expꝛels the hope of Neſurrection. Allo a man can- 
not relinquiſh the pꝛoperty he hath to his Goods, unleſs they be veſted in 
another; and accoꝛdingly at the laid Aſſiſes, he was ſeverallp indiced foꝛ 
taking of each of theſe Sheets: And the firſt Jndictment was pf petty 
Larcenp,fo2 which he was whipped; And at the lame Aſſiſes he Was allo 
indiced foꝛ the Felldntous taking the thꝛee other Sheets, fo2 which he 
had his Clergy, and ſo eſcaped the ſentence ot death, which he well deſer- 
ved, koꝛ this inhumane and barbarous Felonp. 


Hill. 


* 


Pare 11. Earl of "Wi 


Cale, 
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Hill. 11. Jacobi. 


Earl of Derbie's Caſe. 


Chcſhirc ig void. | 
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[? the Houſe of Commons, when the Speaker is cholen he in his place 

where he firſt ſhall ſit down, ſhall diſable — — and ſhall pꝛan that 
they would p2oced to a new Election: but after he is put into the Chair, 
then he ſhall pzap them, that with their favours he map dilable himſelt 


to the Ring, lo that their expectations may not be deceived. 


But note, that the King the firſt day of Parliament ſhall ſit in the upper 
houle of Parliament, and there the King, oꝛ the Loꝛd Chancelloꝛ bp his 
tommandment, ſhall relate and ſhew the cauſes of calling the Parlia- 
ment, the which are beſt foundcdon the woꝛds of the Wꝛit of Summons 
of Parliament (which is a god Subject to treat on, tc.) and then in the 
concluſion of the Oꝛation, the Commons are commanded to chule a gꝛand 
and learned man to be their Speaker. Upon which the Commons ſhall 
pꝛeſentliy aſſemble themſelves in the lower houſe, and he is to be a Wem- 
* of their Parliament, and hereupon he ſhall diſable himlelk, ut 

upra. | | EC 

And two o2 thꝛe days after, the Commons ſhall pꝛeſent their Speaker 
in the upper houſe to the King, where he ſhall diſable himlelf again to 
the King, and in moſt humble manner ſhall intreat the King to command 
them tochule a moe ſufficient man: And after he w allowed bp the King, 
then he ſhall make an Ozation, and in the concluſion ſhall P20 the four 
ulſual Petitions ; the which Ozation being anlwered bp the Lozd Chan- 
cello, and his Petitions allowed, the Speaker and the Commons ſhall 
depart to the houſe of Commons, where the Speaker in the Chair ſhall 
requeſt the Commons, that inaſmuch as they have cholen him fo? their 
mouth, that they would aſſiſt him, and favourably accept his pzocedings, 
— do pꝛocæd out of an unteigned and ſincere heart to do them Ser- 

ice. 

Note, in the lower houſe, when a Bill is read, the Speaker does open 
the parts of the Bill, fo that each Member of the houſe map underſtand 
the intention of each part of the Bill; and the like is done bp the Loꝛd 
Chancelloꝛ in the upper houle ; then when it is read the ſecond time, ſome⸗ 
times it is ingꝛoſſed without ann Commitment, but then the Speaker 
makes queſtion of it in this manner: The queſtion ig, Whether this Bill 
ſhall be engroſſed, or not. As many as would have the Bill ingroſſed, ſhall fay,Yea; 
and as many as would not, ſay, No. 

But in the upper houle of Parliament, when ſuch queſtion is made a- 
bout engꝛroſſing, if there be no contradiction , the Lozds do not deliver 
their aſſent in ſaping, Content, o2 their diſſent in ſaping, Not content, foꝛ 
husbanding the time: bur if there be any contradiction, it is tried 
Seriatim, by Content, oꝛ Not content; but neither in the upper oꝛ lower 
houſe,the Loꝛd Chantelloꝛ oꝛ Speaker, ſhall not repeat a Bill o2 an amend- 
ment but once. 

When a Will is committed to the ſecond reading, then it the Commit⸗ 
tes amend it in any point, then thep ſhall wꝛite down their amendments 
in a paper, and ſhall direct to a line, and between what woꝛds the amend⸗ 
ments ſhall be put in, oꝛ what woꝛds ſhall be interlined, and then all ſhall 
be ingꝛoſſed in a Bill, 


- 


2 


Acd 


* 
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And il a Bill pals in the Commons houſe, and the Loꝛdg amend the 
Bill when it is ſent to the upper houle, they do as befoze ſhew the line 
and betwen what woꝛds, and after the amendments are ingꝛoſſed with 
particular references, and the Bill with the amendments are ſent again 
to the houſe of Commons where they affirm them: the amendments are 
read thꝛæ times, and then they inſert them into the body of the Bill, and 
ſo è converſo of a Bill which paſſeth firſt in the upper houſe. But note, 
that in one of theſe tales the entire Bill ſhall not be read again in the 
houſe wherein they firſt pals, but the amendments only; foꝛ no Bill ſhall 
be read above thꝛe times. | | 

No Lowd ought to ſpeak to the Bill two times in one day: Allo no 
Unight, Citizen oꝛ Burgels ought to {peait above once to one Bill in one 
day, unleſs ſometimes by wap of explication. | 

No pꝛivate Bill ought to be read beto2e the publick Bills , unlels the 
one houſe oꝛ the other do require it. 

Note, in the houſe of Commons, thole that are fo2 the New Bill ( if 
there be aqueſtion of voices) ſhall go out of the houte, and thole who are 
againſt the Bill, and foꝛ the Common Law oꝛ any foꝛmer Law, ſhall ſit 
ſtill in the houſe ; fo2 they are in poſſeſſion of the old Law : And in the 
upper houſe two Loꝛds are appointed, one of the one part, the other of 
the other to number the voices. | 

In both houſes, he which firſt ſtands up to ſpeak, he ſhall firſt ſpeak . 
without any difference of perſons. 5 

When a Bill is ing2oſſed at the third reading, it may be amended in 
the ſame houle in ann matter of ſubſtance , a fortiori; the erroꝛ of the 
Clerk in the iugꝛoſſing map be amended, c. 


Paſch. 12, Ia. 
Walter Chute's Caſe. 


7 Aiter Chute Sewer to the King, did exhibit a Petition to the King, 
that fo2 the ſafety of the Realm, and the ſecurity of ſtran⸗ 
gers within the Nealm, that the King would vouchſafe to ered a 
new Office of Regiſtring of all ſtrangers within the Nealm, except 
Mcrchant-ſtrangers, to be kept at London, and to gꝛant the ſaid Office ta 
the Petitioner, with a reaſonable Fe , o2 without a Fee : And that all 
ſtrangers, except Merchant⸗ſtrangers, might depart the Realm within 
a certain convenient time, if they do not repair to the ſaid Hiegiſter , and 
take a Billet under the icgiſters hand: Which Petition the Loꝛds of 
the Council did refer tome, by their honourable Letters of the 13 of No- 
vemb. 1613, that I calling to me Council learned in the Law, ſhould 
conſider what the Law is in that behalf, and how it may ſtand with con⸗ 
veniencp and policy of State to put the lame in execution, and by whom 
it ought to be perkoꝛmed: And upon conference — with the Juſtices 
of the Common Pleas, and the other Juſtice 
jeants-Jnne in Fleetſirece; It was reſolved, that the erection of ſuch new 
Offices, to? the benefit of a pꝛivate man was againſt all Law, of what 
nature ſoever: And therefoꝛe where * Captain Lee did make ſuit fo 
2 rhe 


k and Barons of Ser 


New erected 
Office void. 
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Walter Chute's 
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the King to have a new Offſce to make Inventoꝛy of Gods of thoſe who 
did teſtate oꝛ inteſtate : It was reſolved by the Loꝛd Ch antelloꝛ and mp 
ſelf, that ſuch G2ant ſhall be utterly void, although no certain perſon 
hath it, and that this was againſt Common Law , and the Statute of 
21 H.8. In like manner another ſurd to have the Kegiſtring of Birth- 
days, and the time of the death of each perſon within the Realm, and 
that it might be on Heco2d and authentical : So Mich. 19 Jac. To make a 
new Office in the upper Bench, koꝛ the only making of all Latitats at the 
Suit of the Loꝛd D'aubigny, and after him of the Loꝛd John Hungerford, 
and others, was reſolved to be void. So Littleton's Suit, to name an 
Officer to be a general Negiſter, oz rather Tabler, oz Indexer of all 
Judgments, toꝛ Debts and Dammages, fecogntzances, Bills, Obli- 
nations to the Ying, Deds inrolicd, Fines upon Offenders in the Star- 
Chamber, and other Courts whatſoever : and this was pꝛetended to be 
fo2 the benefit of the Purchaler, and the ready finding of Hecozds ; and 
to ſuch purpoſe was made the Statute of the 27 Eliz. foꝛ inrolling of 
Statutes ; but the Suit was rejected by the two chick Juſtices and o⸗ 
thers : fo2cvery Court ſhall chule Officers either by Law o2 Pꝛeſcripti⸗ 
on: the Law oꝛ Cuſtom map not be changed without a Parliament, and 
ſo it was reſolved Hill. 12 Jac. Regis; and divers other ſuch inventions 
were reſolved to be againſt Law and Necoꝛd. 


As to the ſecond, in the caſe of Sir Walter Chute, concecning the con- 
venicncpo2 inconveniency of it, it was reſolved, that it was inconveni⸗ 
ent foꝛ divers cauſes. 1. Fo2 a pꝛivate man to have pꝛivate ends. 2. The 
numbꝛing of ſtrangers by a pꝛivate man would infer a Terroꝛ, and the 
King and Pꝛinces of other Countries will take offence at it, and will do 
the like to the Kings Subjects. 3. It is to be conſidered , what ozeach 
it will be to fo2mer Treaties, 


Clerks: The late Quens Majeſty gꝛanted the ſame by Patent to one 
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The keeping and filing ok Affdavits in Chancery, anciently belonged 
to the Negiſter. The Liings Majeſty that now is, gꝛanted the lame to one 
particular man. 


The crecting and putting down of Innes hath ben anciently in the 
power of the Juſtice of Peace. His Wajeldp hath given that power by 
Patent to a particular man. 

The taking ol the Depoſitions,and all other pzocadings beloꝛe and by 
the Commiſſion which hath uled to be taken and kept by the Commiſſio⸗ 
ners themſcives, oꝛ ſome Clerk of their appointment; his Majeſty hath 
g2anted the ſame by Patent to one particular man. 

The Ring by his Letters Patents gꝛanted to Simon Darlington the Of: 
fice of Alveger, and limited what Fees he ſhould take. | 

The ſole dꝛawing, wziting, and ingꝛoſſing of all Licenſes and Par- 
dons was gꝛanted to Edward Bacon Gent. with the Fe that had foꝛmerly 
ben taken, and a reſtraint foꝛ all others,Xc. 

The Offices of Subpoena's was g2anted to Thomas George, and others, 
during lile, with the Fee of 2 s. anda reſtraint that no others pꝛeſume to 
make rholc W?1ts. | 

The Office of making and Negiſtring all manner of Aſſurances and 
Policies, c. was by Letters Patents gꝛanted to Richard Gandler Gent. 
with ſuch Fees as the Loꝛd Mayoꝛ and others ſhould rate, with power to 
rate Fees, and a reſtraint of all others, c. which was during pleaſure, 
and afterwards to him and others during lives. 

The Office of wꝛiting Tallics and Counter-Tallies g2anted to Slr 
Vincent Skinner. A 

The Office of ingzoſſing Patents to the gꝛeat Seal, and an increaſe of Ve © bf tte of 
Fees gꝛanted late to Sir Richard Voung, and Mr. Pye. 


Sir Stephen Procter's Caſe, 


| Nan Infoꝛmation pꝛekerred in the Star⸗chamber by the Atto2ney- Judges divi- 

I general, againſt stephen Procter, Berkenhead, and others, fo2 Scandal £41 the 

and Conſpiracy of the Earl ol Northampton, and the Lo2d Wooton. At the er 

hearing of this cale were p2eſent eight Loꝛds, ſcil. the chief Baron, the 

two chief Juſtices, two Biſhops, one Baron, the Chancelloꝛ of the Ex⸗ 

rhequer, and the Loꝛd Chancelloꝛ: And the thꝛee chiek Juſtices, and the 

Tempoꝛal Barons condemned Sir Stephen Procter, and fined and impꝛi⸗ 

ſoned him: But the Lo2d Chanceilo?, the two Biſhops, and the Chan- 

telloꝛ of the Erchequer acquiited him. And the Queſtion was, if Sir 

Stephen Procter ſhall be tondemned oꝛ acquitted ; and it ſeemed to ſome of 

the Cicrks Prima facie, that the better ſhall be taken fo2 the Ring, and 

that he ſhall be condemned. But others were of the contrary Opinion; 

and hereupon the matter was referred to the two chief Juſtices, calling 

to their aſſiſtance the Kings learned Council: And firlt they reſolved, 

that this Queſtion mult be determined bp the Pꝛeſidents of the Court of 

Star-chambver, koꝛ that Court is againſt the Rule and O2der of all other 

Courts, foꝛ in the Kings Bench, the Common Pleas , oꝛ the Exchequer, 

oꝛ in the Erchequer-chamber, where all the Juſtices are aſſembled, 1 

the Juſtices are equally divided, no Judgment can be given. And ſo it 

is in the Court of Parliament; and therefo2e this courſe onght to be 
warranted 
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warranted by the tuſtome of the Court: And as to that, two P2efidents 
only were p2oduced fo2 the maintenante of the laid Cuſiome, . One in 
the Hilary Term, 39 Eliz. between Gibſon Plaintiff, and Griffith and others 
Defendants ; where the complaint was fo2 a ſtiot, and at the hearing ol 
the cale, there was eight pꝛelent, four gave their Judgments that the 
Defcndants were guilty ; but the other four , whereof the Lozd Chan- 
cello? was one, pꝛonounced the Ocfendants not guilty , and no {cntence 
of condemnation was ever entred, becauſe the Loꝛd Chancello? was one 
of the four who N them. Che other was Hill. 45 Eliz. in an In⸗ 
o mation by the Attoznep-general againſt Katharine and others, foꝛ foꝛ⸗ 
ging of a Will, and a Miſdemeanoꝛ ko2 p:ocuring a fraudulent Deed to 
defeat the Queen of her Elcheat : And eight were in pꝛelſente at the hear⸗ 
ing ok the cauſe, whereof four found the Delendants guilty of forgery, 
and did inflict — — the Statute of the 5 Eliz. but 
the others, whercof the 1 antelloꝛ was one, gavelentencec, that the 
Defendants were guilty of the Hisdeme not of the Foxgerp, 
and impoſed a Fine of 5001. onlp: which decree was enfred gccoꝛding 
Ae Eo ers Vorce, although the lentence onthe other fide 


was moꝛe benefictal fo2 the ling, and no other pꝛeſident could be found 
in this caſe, the which J have reported this Term. 


Ote, the Ex action under the god name of Benevolence, began in 
this manner: i 
When King Edward the fourth had a Subſidy granted to him zin the 


- Edw. 4. by Parliament, becauſe he could have no more by Parliament, and 


Hollingſhead, 


without a Parliament he could not have any Subſidy to be levied of the Lands and 
Goods of the Subject, he invented this ſhift or device, in which three things are 
to be obſer ved: 

1. The Cauſe. 

2. The Invention. 

3. The Succeſs. | 

1. the Duke of Burgundy , who had married Margaret, the Siſter of 


11 Ed. g. 694. EW. 4. ſolicited King Edward to joyn in War with him againſt the French 


Stow 7ol. 


King, to which the King eaſily conſented , becauſe he ſought revenge againſt the 


French King for aiding the Earl of Warwick , Queen Margaret , and Prince 


Edward, and their party; and therefore, to make War againſt the French King 
was the cauſe. *, - 

2. The Invention was, The King called before him at ſeveral times a great 
number of the Wealthieſt of his Subjects, to declare to them his neceſſity, and 
his purpoſe to levy War for the honour and ſafety of the Kingdom, and de- 
manded of each of them a certain Sum of Mony, and the King treated with 
them, with ſuch great grace and clemency, and with ſuch gentle prayer to aſſiſt 
him in his neceſſity, for the Honour of the Realm, that they very freely yielded 
to his requeſt, for the honour and ſafety of the Realm; amongſt the reſt , there 
was a Widow of a very good Eſtate, of whom the King meerly asked, what ſhe 
would willingly give him for the maintenance of his Wars; By my faith, quoth 
ſhe, for your lovely countenance fake, you ſhall have twenty pound, which was 
more than the King expected; the King thanked her, and vouchſafed to kits her, 
npon which ſhe preſently ſwore, he ſhould have twenty pound more. 

3. Theluccels and event was, That whereas the King called this a 


Benevolence topleale the people, pet manp of the people did much gzudge 
at it, and called it a —— 2 q geudg 


Primo 


— 
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Benevolence. - 
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Primo Ed. 5. in the Oꝛation of the Duke of Buckingham in Guild-Hall in 
London, he inveighed, amongſt other things, againſt this Taxation un- 
der the name of Benevolence, 1 Rich.3.cap.2. the Subjects of the Nealm 
ſhall not be charged with ſuch charge oꝛ impoſition called Benevolence, 
which tendeth to the ſubverſion ol the Law, and deſiruction of Commo⸗ 
nalty, as appears in the Pꝛeamble (where any ſuch chargs.) And that 
ſuch ex action befoꝛe taken, under the name of Benevolence, ſhall not be 
dꝛawn into example to make ſuch oꝛ the like charge, but ſhall be damned 
and adnulled foꝛ ever: But it appears by the Pꝛeamble, that this was 
——— will and liberty of the Subject, but fre-will offering is not 
reſtrained. | ; BY 7 

An. 6 H.7. The King declared in Parliament, that he had juſt tauſe of 
War againlt the French King, which foz the cauſes there ſthewn wag ap- 
p2oved, and fo2 that he deſired a Benevolenee towards the maintenance 
of it; andeverpone pꝛomiſed his helping-hand, the which the King 

ꝛeatly commended; and to the intent that the pozer ſoꝛt might be ſpared, 
e demanded it by wap of a Benevolence, atcoꝛding to the example of 
Edw. 4. and publiſhed, that he would by therr open hands meaſure 
their benevolent hearts; and he who gives but alittle, accozding to his 


gift. 5 : 
By this means he collected gzeat Sums of Moneꝝ, with ſome gzudge 
fo2 the etremityſhewnby the Commiſſioners, 11 H.7. cap. 20. An Act 
was made fo2levping of that Benevolence, actoꝛding to their aſſent, but 
only of ſuch as aſſented, _ . 
An. 20 H. 7. A Commiſſion to levn what was gzanted by 11 H.. = 
Note, that 15 H. 8. a Commiſſion under the gꝛeat Seal, called a Com- Stow. 580. 
miſſjon of Anticipation, to collec the — — the dan. 
An. 16 H. 8. #02 War with France, a Benevolente levied by Commiſſion 
with gzeat Curſes and Impꝛecations againſt the Council, and with ſuc- 
ceſs,fo2 it was tolevy a ſitth part of the value inYonep oz Plate againſt 
the god will of the Subject. 3 5 
An. 26 H. 8. Another Benevolence levied bn Commiſſion foꝛ mainte- 
nance of War againſt France, with ill ſucceſs, foz it was eraced of 
Subject againſt his god will. But ik the Subjeas of their fre-will, 
without any compulſion , will give to the King foꝛ publick uſes am 
Sums of Money, this is not pꝛohibited by ann Statute. = 1 
And the Statute 11 H. 7. cap. 18. pzoves this, where the Parliament 
compels _—_— who have frelp gꝛanted any thing to the King fo2 publick 
ule, to pap it. 1 3 | 
Feb. An. 40 Eliz. It was reſolved by all the Jultices and Barons, that 
afre Gꝛant tothe Auen without coercionis lawtul, and accoꝛdingiy 
thep gzanted to the Quen, Quod nota bene, quia, &c. 


Pafeh;; 


— 


120 


The Caſe of 8 Part XII. 


in Ireland. 


— — 


Paſch. 12. Jac. Regis. 


. C. A, . E þ He Caſe of Dungannon in Ireland; The caſe of the new Cozpozation of 


— 


— — 


— 


Dungannon in Ireland was in effect, ſcil. That the Ring conſtituted 
the Town of Dungannon to be a free Boꝛough, Et ulterius volumus, decla- 
ramus, & ſtatuimus, quod inhabitantes villæ prædictæ ſint unum corpus corpo- 
ratum per nomen Præpoſiti 12. Burgenſium & Communitatis Dungannon, & per 
idem nomen placitare poſſit: Et quod ipſi prædicti præpoſiti & Burgenſes & ſuc- 
ceſſores ſui habeant poteſtatem eligendi duos Burgenſes, &c. ad Parliamentum, &c. 
And the doubt was, whether this Gꝛant of Election of Burgeſſes of 
Parliament was god, fo2 becauſe it was g2anted but to parcel of the 
Body, ſcil. To the Pꝛovoſt andBurgeſſes, and not to the Pꝛovoſt, Bur- 
geſſes, and Commonalty; And the chief Baron thought, that fozalmuch 
as this was not but a nomination oꝛ election , it was ſufficient to make 
the Pꝛovoſt and Burgeſſes only to have it: And he took a — be⸗ 
twixt nomination and other inheritance : But this was denied by all 
the Juſtices and Barons, foz this power to elect Burgeſſes, is an 
Inheritance ol which the Pꝛovoſt and Burgeſſes are not capable, toz 
that it ought to be veſted in the entire Coꝛpoꝛation, ſcil. Pꝛovoſt, Burgel- 
ſes, andCommonaltp: And it ſeemed to Hubbard, chief Juſtice of the 
Common Pleas, that the king may gꝛant to the Inhabitants of 1ſling- 
ton to be a free Voꝛough; and that the Burgeſſes of the ſame Townmap 
elect two Burgeſſes to Parliament: And that it ſhall be god, although 
that the Burgeſles be not incoꝛpoꝛated; foꝛ there are many Burgeſies 
whoelec Burgeſles to the Parliament, which are not incoꝛpoꝛate: ut 


it was reſolved by all, that ſuch a Gꝛant made by the Ring ſhouldbe 


void; fo2 the Anhabitants have not capacity to take an Inheritance, as 
in the 15 Ed.. to have Common: And Littleton ſaith in his Chap. of Bur- 
gage, that the Boꝛaughs which ſend Burgeſſes to Parliament, were the 
molk ancient and pꝛintipal Cities, c. So that it ſhall be intended, that 
EIL were intoꝛpoꝛate. Allo, Plus valet ſæ penumero vulgaris con- 
ſuetudo, quam Regalis conceſſio— | 
Bur it was reſolved bp Hubbard, Tanfield, Altham, Winch, Nichols, and 
Haughton, ood volumus, was a god wozd of Gzant, as Pigot was of O- 
pinion: 21 Edw.4. And this ſhall be an implyed Gꝛant to all the Cozpo- 
ration, that the Pꝛovoſt and Burgeſſes ſhall elec, #c. And regularlp, 
when the Gꝛant is indefinite, ſcil. Fieſt, Concedimus an incertain thing, 
Et ulterius quod Præpoſitus, & Burgenſes, & Succeſſores, ſui elegerint, this ſhall 
be within the firſt Concedimus to all the Body, which that party ſhall 


 chuſe : But the chief Juſtice of England, and Doderidge thought the con- 


trarp, foꝛ in this taſe there was but an Gꝛdinante to erect the Coꝛpoꝛati⸗ 
on; and no gꝛant altogether to anp perſon, ſo that this tlauſe, Et quod, &c. 
ig idle and vain. 


And Note , all the new Coꝛpoꝛations were of the ſame foꝛm, and in 
none of them is any claulefoflec new Sure lothar when thole of 


4 [2 wBurgeſles, lo tha 
the modern Burgelles die, this power to eſed Purgeſſes is gone, 


Mich. 


« 
— 
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Aueſtion was moved to the chief Baron, and the Juſtices of Serjeants 

Inn in Chancery Lane; That if a Felon b ronvit either bn verdict 62: 
confeſſion, It immediately by his conviction, his Gods and Chattels be 
— : And it was laid, that if the Felon after his tonvia ion pꝛaꝝ his 
Clergp, that then clearly he ſhall fozfeit his Goods and Chattels, fo? 
Quodammodo this is a ſlight , becauſe he refuleth to be adjudged by the 
common Law, and flies to the pꝛiviledge of the holp Chuch. But it was 
reſolved by the chief Baron and the Juſtices , that immediately bp his 
conviction his Gods and Chattels are fozfeited ; and the pzapingofhis 
Clergy is not ann fofeiture , fo2 then in cale where he cannot have his 
Clergy, he fozteits nothing untill his Attainder, which none will affirm. 
And with this agꝛes Stamford. fol. 192. a. where he laies , that the Gods 
of a Felon are foztcited, 2 he hath the dap ol the verdic given; and 
this is pꝛoved alſo by the Statute of i R. 3. Where it is admitted, that 
the Gods ol a Felon convict are foꝛfeittd and map be ſeiſed. And of the 
lame Opinion was the chick Jultice , and the Juſtices of Serjeants in 
FleetStreet vid. Trin. 41. Eliz. 332. | 


—_ .} 


Mich. 1 2. Jac. Regis. 
: Anne Hungate's Caſe in Cam. ſtell. „ 


T7? this very Term a gꝛeat taſe was heard and determined inthe Star- 
Chamber, between Sir Henry Day, who dyed, pendent the Bill, and 
Anne his Wife, and Nicolas Bedingfield Eſquire, and Elizabeth his Wite , 
Plaintiffs: And Anne Hungate Widdow, Sir Robert Wind, Henry Bran- 
thwait Eſquire, Thomas Townſend Eſquire Thomas Blomfield Gent, and 
George Min Gent. Defendants; and the cale in effect was: That Henry 
Hoogan Eſquire, being ſeifed of the Mannor of Hamonds, and of divers Lands 
of Eaſt Bꝛadenham, &c. in the County of Rogtollie in Fee, by Decd: made a 
Feoffment of them to the uſe of the ſaid Anne wi took Yungate ro Husbaud, 
and She had Iſſue by hima Son and a Daughter, and e dyed :. And Anne obtain- 
ed a Grant of the Wardſhip of the Son, and after when the Son was ot the Age of 
one and twenty years, ſaving ſix weeks, By Dedimus poteſtatem, directed 
to Sir Nobert Wind, Henry Bꝛanthwait then Feodary, and Thomas 
Townſend, they took Cegnizance of a Fine ef the ſaid Son, being then of 
the age aforeſaid, and fick: And the Bill charged. them all with practice 
in procuring the ſaid Son: to acknowledge the Fine; they all knowing that the 
ſaid Son was within age, zud in Ward of the King in Cuſtody of the ſaid 
Anne: But there was not any practice or circumvention uſed by any of 
the Defendants to procare the ſaid Son to ackrowledge the forme ;- but the 
Son of his owne good will levied, it. And by Indenture the uſe was limi⸗ 
ted to his Mother , th ſd Anne and her Heirs, with power of revocation by the 
LOTTO wt IOUTHINT ©: 3: 1 Son 
in. eee e eee ; ; 


35 dag i 
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Anne Hungate's Caſe in the part XII. 


Star-Chamber. 


ad 


Son upon tender of ten ſhillings &c. and this was in conſideration , that the Mo- 
ther had paid the Debts of his Father to a very great value, and had obtained the 
Wardſbip of him, and that her Joynture ſhould be confirmed; And that his Mo- 
ther, if ſhe pleaſed might give it to his Brother which ſhe had by Dungate, who 
was of half blood ; and it appeared that the Mother knew the Son to be within 
age, but the Commiſſioners, for any thing that was proved, were ignorant of it, 
nor did they ſend for the Book of the Church, in which his age appeared being in 
the ſame Pariſh. =: 3 

And the Council fo2 the Plaintift pꝛaped, that the Defendants ſhould 
be puniſhed fo2 their miſdemeanoꝛ: and that the laid Women being Plain- 
riffs, who were Coſing.&c. Heirs to the laid Son, of the entire Blood, who 
ſhould be diſinherited bp the ſaid Fine. To which it was reſolved by the 
two chiek Pits , andthe chiel Baron, that there was not any trime 
puniſhable by the Law in this caſe : Fo2 the Judges of Law, and ot this 
Court map punith ſuch Offences, & Crimes as are determinable in this 
Court:But the Judges cannot create Offences, noꝛ do as Hannibal did, to 
make his wapover the Alpes, when he could find none, foꝛ Judicandium-enim 
legibus 3 et ubi non eſt lex, nec eſt tranſgreſio: And foꝛ this, when the Infant 
levied the Fine, if it be not reverſed during his minozity, the Fine is un- 
avoidable in Law, and the Heirs of the Inkant have not anpremedp bn 
the Law to reverſe it, the caule is foz this, that the age of the Infant is 
not to be tried but by inſpection of his perſon: Non teſtium teſtimonio, non 
juratorum veredicto, ſed judicis inſpectione ſolummodo ; But the Judges as 

adjuncula, map infoꝛm themſelves by Witneſſes, Church Boks , &c. 

nd thereaſon of it is, that the Fine ſhould otherwiſe as well loſe its ef- 
fects as its name, foꝛ Dicitur ſinis ab effetuz quia finem litibus imponit : And 
if Jnfancp ſhould be tryed otherwiſe then bp inſpection, no man ſhall be 
ſure ot his Jnheritance : to? after the death ofthe Cognizoꝛ, averment 
map be made mann pears after? That the Cognizo2 was within age at 
the time of the Fine; and ſo manp recozds avoided by naked averment, 
which ſhould be againſt Law, and the cauſe of Dear vexation and ſuit, 
and Fitz. N.B.fol.2 f. At an Infant levp Fine, he ſhall have a Wzit of Er202 
during his non⸗ age, and aſſign it fo2 Erroz ; and this is Erroꝛ of the 
Court in Law, and ſhall be tried bythe Judges oZaw, 

d ko this it was reſolved by the ſaid Juſtices, That foꝛaſmuch ag 
no co n and circumvention was p2oved in the Commiſſioners, oꝛ in 
any of the parties, of which then map be indicted at the Suit of the King, 
92 hed in this Court, but the Fine ſhall ſtand. 3 

nd it was not apparent to the Commiſſioners, that he was within 
age, foꝛalmuch as he wanted but ſir weks ol his full age, but if the Com 
miſſioners had knowledge that he was within Age, then this had been 
miſdemeanoꝛ in them: Foꝛ it was ſaid, that Fines and Kecoverics are 
like to the Pole Artique and Antartique, foꝛ upon theſe aſſurances of 
lives depends; fo2 which bynaked averment they cannot be ſhaken oz im- 
peached, fo2 which divers notable Pzeſidents have been concerning the 
matter in queſtion in this Court. 

And fo this, in this Court, Mich. 24. and 25 Eliz. 14. between William 
Cavendiſh and Anne his wife one of the Co-heirs of Henry Knightley, againſt 
Robert Worſley, and Katharine Lanter Co⸗heir, and Trafford, and other De⸗ 
fendants. And the cale was: That Robert Worfley and Katharine hig Wife 
being within age acknowledged a note ol a Fine befoze Trafford, and a- 
nother ofthe Defendants, by Dedimus Poteftatem : And the Decree ſaid, 
that the Commiſſioners did perferlp know that the laid Katharine 
was within age; And oz this cauſe every one of them was fined, but the 
Fine ſtands; f | ts 
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Mich. 38, and 39. Eliz. In this Court one Alexander -Gilderbrand being 
ſeiſed ol certain Lands in Windham , in Com. Norf. in Fee, one Hubbard 
pꝛocured one Roger who was in his Cuſtodp in his Youle, to take upon 
him the Name of Alexander Gilderbrand,who was then bepond the Seas, 
to acknowledge a Fine to the ſaid Hubbard of the ſaid Lands,and thep 
were fined in this Court ; And it was part of the Sentence, that ifhe 
did not re⸗aſſure the Land to the laid Alexander, he ſhould foꝛfeit a gꝛeater 
Fine to the Queen: But there was no Sentence to dzaw the Fine off 
from the File, no2 Damages awazded'to the ſaid Alexander, who was the 


party gꝛieved. 


— — 


— — 


Mich. 1 2. Jac. Regis. 


Mansfield's Caſe 


* 


N. 23 Eliz. In the Court of Wazds, the caſe was this; That Henry 

Buſhleyſeiſed in Fe of certain Lands in North Mins in the County 

ok Hertford by his Will in w2iting demiled the ſaid Lands to Henry 
Buſhley his Son in taile, the remainder to one William Buſnley. 

And koꝛ this, that his ſon was within age, he demiſed the Education 
ol him to Thomas Harriſon, whom he made his Executoꝛ: And afterwards 
it hapned, that Henry the Son became a monſtrous and dekoꝛmed Cripple 
and p2oved an idiot, à nativitate ; The which Idiot by the practice of one 
Nicols and others, was raviſhed c taken out of the cuſtodp of his Guar- 
dian, and was carried upon mens ſhoulders to a place unknown, & there 
kept in ſecret, untill he had acknowledged a Fine of his Lands to one Bo- 
thome, befoze Juſtice Southcot. An. 9. Reg. Eliz. and bp Jndenture betwirt 
them, the ule of the ſaid Fine was declared to the ule of the Cognize and 
his Heirs, which Bothome, An. 12 Eliz. conveped the ſaid Land to one Hen- 
ry Mans field: And An. 12 Eliz. the {aid Henry Buſhley the Son, by inquiſition 
was found an Idiot a nativitate; and upon this in An 33. the Court of 
Wards twk ozder foꝛ the Poſſeſſion of the laid Lands, vide Calver's caſe in 
my Heports. | 

And oy a moved as a doubt in the ſaid Court of Wards, whether the 
ſaid Fine ſhould be to the ule of the laid Idiot and his Heirs; foꝛ notwith- 
ſtanding that the ine which is ol ecoꝛd binds the Jdeot fo? the tauſes 
afoꝛeſaid, pet the Jndentures are not ſufficient to direct the uſes : But 
it was reſolved, that foꝛ as much as he was enabled bp the Fine as to the 

2incipal,he ſhall not be diſabled to limit the uſes which are but as accel[- 


zn. 
And the lame is the Law of an Infant and eme Covert. And the laid 


Mansfield bzought an Action of Treſpaſs in the commonPleas againſt one 
Trott, the armer of the ſaid Lands, and the Iſſue was to be tried at the 


Bar; And the laid defo2med Idiot was ſent out of the Court of Wards, 


to be ſhewn to the Judges of the common Pleas, and to the Juroꝛs 
there tried and lwoꝛn: and being bꝛought upon a mans ſhoulders, the 
Judges hearing that the Title of Mansfield was under the ſaid Fine levi⸗ 
ed by that Jdiot , The Lozd Dyer, ws the Court by conſeut o — 
2 | caule 


e Z. le, ad. 
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ſed aFJuro2 tobe withdzawn; And the Lo2d Dyer laid, that the Judge 
who tok the Fine, was never woꝛthn to take another; but notwithſtand⸗ 
ing this, and although the monſtrous defoꝛmity and idiocy of Buſhley was 
apparent and viſible, per the ine ſtood good. 


— — 


Mich. . Jac. 
Warcombe and Carrel's Caſe. 


20 '® Ct. 6 Eliz. in the Star Chamber, where were pꝛelent Sir Nicolas Bacon 
Enight,Keeper of the gꝛeat Seal, the Marqueſs of Northampton, 
the Earl ol Weſtmerland, the Earl of Suſſex,the Earl of Leiceſter, Lozd Clyn- 
ton, high Admiral, Loꝛd Strange, and Hunſden, Progers Mnight, Controller 
of the Houſhold, Sir Francis Knols, Secretary, Sir William Peeters, Sir John 
Maſon, Sir Richard Sackvil, vnder Treaſurer ot the Exchequer , Sir Robert 
Catlin, Maſter of the Rolls, Sir James Dyer, Juſtite del Banc, The cauſe 
was, That Edward Carrel, an Appꝛentite of the Laws, fo2 a gzeat Sum of 
Money bought the Wardſhip of Johan, Daughter and Heir ol Waincomb, 
of the County of Hereford, and married her to Edward Carre), his poungeſt 
Son: And after Hil. An. 5 Eliz. the (aid Johan fell fick,and being of the age 
of nineteen pears, and not having any Iſſue, the faid Edward her Hug- 
band perſwaded her toacknowledge-aFine of her Inheritance, by which 
ſhould be conveped an Eſtate to the — and Wife intail, the remain⸗ 
der to the right Heirs ol the Wife : And Cognizans was taken bp Dedi- 
mus poteſtatem directed to Sir Tho. Sanders and one Cheſnel of Grayes-Inne 
befo2e Eaſter, divers Judges being here who might have examined her: 
And on Fridap in Eaſter werk ſhe died, but the Fine and Yargent du Roigne, 
was entred as of the laſt Term, Scil. The Term of St Hillary four dates 
betoze the death ol the Wife. 


And the Oꝛiginal Wꝛit of Covenant boze teſte 15 Jan. returnable craſtino 
Pur. and the Dedimus poteſtatem 18 die Jan. And James Warcomb Coſin and 
Heir of the ſaid Johan,complained by Bill againſt Edward Carrel foꝛ obtain- 
ing ofthe laid Fine by indirect pꝛackice; And thereupon the ſentence ol 
the Ponourable Court enſued thus. | 


This day a right Honourable preſence being aſſembled in this Court, the mat- 
ter depending in the ſame, between James Warcomb Eſquire, Complainant 
and Edward Carrel of London Gent.Defendant, as well for and concerning the 
validity of the tine levied by the ſaid Edward Carrel, and Johan his late Wife 
of certain Mannors: &c. of the inheritance of the ſaid Johan, which Johan, as 
the Plaintiff doth alledg, was not of full age at the time of the Fine levicd ; as alfo 
for certain ſiniſter and undue means committed and done by the ſaid Edward 
Carrel , in the ſuing and getting out of the faid Fine, as is fuppoſed and alledged 
by the faid Complainant,was by great and long deliberation heard and examined, 
with all the allegations and ſayings, that could be alledged and faid on both parts. 


Upon 
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Upon hearing of which matter the laid Fine was bp the whole opinion 
of the Court adjudged god, available, and effectuall in the Law, 

And allo no fault adjudged to be in the ſaid Edward Carre), in the ſuing 
and getting out of the laid Fine, but that the fame was dulp and oꝛderſy 
ſued out, accozding to the due foꝛm and oꝛder of the Lawes of this Kealm 
And all this is within the Rule, Facta tenent multa , quæ heri prohibentur ; 
And the Heir hath Damnum abſque injuria, fo2 the Law doth not give him 
any remedy to reverſe it, And as Edward Carrel was not puniſhed, al- 
though that he knew that his Wife was within age: fo the ſaid Hungate 
ſhall not be puniſhed, although that ſhe knew that her Son was within 
age; and that the rather, by realon of the ancient Verſe. 


Leges communes ſi neſcit fœmina, miles, 
Clericus, & Cultor, Judex ſibi parcet & ultor, 


And by lentente all were diſmiſſed, &c· 

Amonglt the Necoꝛds in the Trealurp, Et inter placita coram Domino Re- 
ge de termino Sancti Mich. An. 42 Ed. 3. Rot. 27. d 

Cornubia Helena, tilia Hugonis Allot , bzought an appeal of Nobberp a- 
gainſt Laurence Boskoſleake, Richard Cohorta: Jo. Gilmin, and Johan his 
Wife, and divers others; the Defendants plcaded Not guilty, &c. and 
were found not guilty ofthe Felony afoꝛelaid, Nec unquam ſe ſubtraxerunt, 
idco prædictus Laurentius & omnes alti,&c.cunt inde quicti: Et prædicta Helena 
pro falſo appello ſuo committitur priſonæ in Cuſtodia Mareſcalli Ric. de Inworth, 
Mareſcalli, &c. Et ſuper hoc prædictus Laurentius & alii petunt juxta formam 
ſtatuti quod Juratores hoc inquirant quæ damna prædictus Laurentius & alij ſuſti- 
nuerunt occaſione falſi appelli predicti: Et ſi prædicta Helena ſit ſufficiens ad dam- 
na ſolvenda: Et ſuper hoc quæſitum eſt a præfatis Juratoribus quæ damna præ- 
dictus Laurentius & ali ſuſtinuerunt ſingulatim occatione prædicta. Qui dicunt 
quod prædictus Laurentius ſuſtinuit damna ad valentiam 101, Et Richardus Co- 
horta ad valentiam 10 1, & Johannes Gilman 51. & Johanna uxor dicti Johannis 
Gilman 5 l. & lic ſingulatim de cæteris: Quæſitum eſt fi prædicta Helena fit ſuf- 
ficiens ad aliqua damnaſolvenda. Qui dicunt, quod non. Quzlitum', quis vel qui 
abbettavit vel abbettaverunt præ fatam Helenam ad appellationem prædictam pro- 
ſequendam. Qui dicunt, quod Johannes Riddel ſenior, Johannes Riddel junior, 
Tho. Drury & Alicia Allet abbettaverunt præfatam Helenam, ideo ipli diſtringun- 


tur ſecundum formam ſtatuti ad reſpondendum, &c. Out of which Necoꝛd theſe 
things are to be obſerved. 


1. Although it is enaccd by the Statute of weſt. 2. cap. 2 1. That in this 
ele Juſticiarij, &c.puniant appellatorem per priſonam unius Anni, &c. and ac- 
co2ding to the Court committed to Pꝛiſon, 8c. lo that then were not bayl⸗ 
able, pet Quia eadem Helena prægnans tuit & in periculo mortis; She was let 
out upon Main to have her body, 15 Mich. ad fatisfaciendum prædicto 
Laurentio & aliis de damnis ſingulatim ad judicat is occaſione prædicta: And the 
reaſon of this is, foꝛ this, that the common Law requires in every caſe 
conveniency ; and it is inconvenient that a woman with Child ſhould re⸗ 
main in common Goal Sub Salva & arcta cuſtodia where women cannot re⸗ 
{ot to her upon times as neceſſity ſhall require foꝛthwith foꝛ convenien- 
cyE pꝛintipallp where it is foz avoiding the danger of death, the Court 


hath 


n. 
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hath power to put her Main pꝛiſe untill ſhe be delivered; fo2 it ought to 
be a truth concerning the Judges of the common Law, which the Wozal 
Poet hath ſpoken, Reddere perſonæ ſcit convenientia cuique ; And with it a- 
gꝛees that advice which Bracton gives to the Judges, lib. 2. cap. 2. 

Contiderent Judiccs efficaciter quid oportuerit ſecundum neceſſitatem, quid ex- 
pedierit ſecundum utilitatem, quid ligatum fuit ſecundum permiſſionem, & quid 
deceat ſecundum honeſtatem, | 

2. That the Lekendants recover their damages either whollp againſt 
the P:incipal, oꝛ wholly againſt the Abbettoꝛs, and not part againſt the 
one and part againſt the other; and that the Recoꝛd is Queſicum eſt, fi præ- 


dicta Helena eſt ſufficiens ad aliqua damna ſolvenda: And with this tis a- 


Ded in 8 Ed.4.3. f 
3. Although that the Statute ſaith, Reſtituant Appellatores damma appel- 

atis, pet the damages ſhall be lingulatim aſſeſſed : fo that the woꝛds are 
further, Secundum diſcretionem Julticiariorum, habito reſpectu ad priſonam vel 
areſtationem, &. So that fozalmuch as the caules of damages are ſeveral, 
as the defamation, 8c. of the one map be g2eater than ot the other, and 
the damages of the one map be g2eater than of the other. 

4. That although that the Appelloꝛ be not ſufficient foꝛ to pay, pet his 
body ſhall be taken ad ſatisfaciendum. Quia qui non habet in ære, luet in Cor- 

OTE, 8 

That although that Jurozs in the appeal have found the Defen- 
dants Abbettoꝛs, pet inſomuch as they are ſtrangers to the Oꝛiginal, 
then ſhall not be concluded, fo2 they ſhall be diſtrained ad reſpondendum: 


And to that then map plead not guilty, oꝛ other plea: Quia res inter alios 


actæ alteri nocere non debent. 

vide the Book of Entries, Title, Appeal diviſione damages 1, & 2. And 
this doth appear alſo bp theſaid Statute which. ſapes, that Si Abettor 
convictus fit de hujuſmodi Abettat. per malitiam puniatur per priſonam & tenetur 
ad reſtitutionem damnorum faciendam. 

Placita coram Rege apud Ebor. in Craſtino Sancti Trin. An. 7 Ed. 3. 44. Diviſione 
Indictment aer very wozthp of obſervation ; The effec or one Jndic- 
ment wag Quod ubi quidem Robertus de Bayons de Tunelby captus tuit & in 
priſona Caſtri London detentus pro quodam debito ſtatuti mercataxij in Cuſtodia 
Thomæ Botelier Conſtabularij Caſtri de London ubi ipſe Thomas le Botelier 


poſuit ipſum Robertum in proſundo Gaolo, inter Lenones & vili priſona contra 
— i 


f ati, & c. viz. de 1 Ed. 3. Et codem profundo detinuit quouſque idem 
Robertus ſecit finem cum eo de 46 5, quos ei ſolvit & hoc per exaRionefn. 
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Iren preſentant , That one Wellingoner wag arreſted foꝛ Treſpas at the 

Suit of — Cantelupe, and detained in the ſaid Goal, the ſaid Thomas 
foꝛ foꝛty ſhillings, Ad largum ire permiſit: Idem Wellingoner ire non potuit 
quouſque finem fecit cum Roberto de BartonClerico de dimidio Marcæ quod ei ſol- 
vit & ulterius pro ferris. . 


Item preſentant , «That one John Aylmer of Digby purchaſed of Thomas 
Lord of Bardolfe one Meſſuage, &c. Ibi venit Magiſter Clericus Eſchetoris co- 
Jore officij ſui, & abſque aliqua cauſa dictam terram ſeiſinit in manus Domini Re- 
gis, & noluit ipſum Johannem permittere terram ſuam prædictam quouſque Idem 
Johannes finem feciſſet cum prædicto Magiſtro Roberto pro 40 s. quos cepit pet 
extortionem & nunc manum ſuam amovit. 


Item preſentant, quod ubi Thomas Balivus Wapentachiæ de Flaxwel & Laugh- 
ton, tenet Wapentachiam ſuam ſuper proclamationem, & illa proclamatio debet 
fieri solenniter in villa de Lasford & Kirkby, ſuper quam proclamationcm homi- 
nes Wapentachiz poſſent per venire ibi: Predictus Tho: non fecit Proclamatio- 
nes ſuas, per quod homines patriæ amerciati ſunt graviter, & huiuſmodi amercia- 
menta de ijs levata ſuerint, & hoc pet extortionem : To which he appeared and 

- pleaded not guilty, and was found guilty, and fined and impꝛiſoned. 


Item preſentant, quod Thomas Ye Maudon Balivus Wapentachiæ de Boby & 
Grafton. tenere debuiſſet 2. Wapentachia in diverfis locis ad acfiamentum patriz 
prout de jure deberet. Idem Thomas tenebat ambo Wappentachia in uno loco, ad 
maximum damn umpopuli Wapentachiz prædictæ, & homines corundem Wapen- 
tachiorum nimis exceſſive fuerint amerciati. 


Item Thomas Carleton under Sheriff of the County of Lincoln, was in⸗ 
dicted foꝛ this, that one Barthol. de Lotgrave purchaſed. a Wzit againſt Ni- 
colas de Notthingham, and delivered the ſaid Mꝛit to the laid Sheriff, who 
returned a Tarde upon the ſaid Witt , although the laid Wait wag fuf- 
ficientlp in time delivered: Et ſic fecit iterum, &c. 


Item Hugo de Baxter Latro notorius indictatus de Felonia non fuit replegiabi- 
lis & quod malæ famæ extitit. 


1 Nan Action ſur le Caſe, it was reſolved per totam Curiam, that ifa Sum- 
ner return one certified upon his Oath in Court Chritiian, where in 
truth he was not, and he is p2onounced Contumax, and after he is ex⸗ 
communicated, he ſhall have an Action ſur le Caſe, fo2 here is Injuria & 
damnum. And in ſuch tale the Plaintiff ſhall have Judgment to recover, 
foꝛ although that the pꝛocæding and Oath touching this matter are Ec⸗ 
cleſiaſtical , pet the damage is teinpoꝛal, fo2 he is diſabled to ſue in ann 


% 


Court. 


And it was reſolved, that Perjury, by which Damages do accrue,may 
be puniſhed as a miſdemeandꝛ at the ſuit of the Ring. ; 


And 


U 
einn 
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vits; 


And alſo the party mayhave his Action upon the Cale torecover Da- 
mages foz it ende a very gꝛca defect in — ——— 
ies, it men mancpmmir eur; Wi mpunity : And toe that 

Th if 8 Ro ue Perf e an rann Ipeth at the Com⸗ 
mont aw, fi 2l0 it appears bp,Gjabvil,lib 2. cap: 29. 15. H. S. title Attaint 75.6. 
3715. 73· & 75. and in the time of Ed. 7, Atcaior 70. foꝛ the firſt Ad which 
120 the attaint ; the Statute ot Weſt. 1 cap. 38. vid.F.N.B.10g.vid.2 7.H.6. 
e pledge armed upon his Oath that he couid dil⸗ 


25. Une Who was to bi a pledge af x med upon his Oath, routd dif: 

N luce con falten cloxk end 575 ſhillings per r annum , an Upon re-rxraminarion he confeſſedit | 
& beer falle I ich he was committed to the Fleet untill he made a Fine, 
which p2oves t eGath was the w2ong andinjurp, andpuniſh- 


all have remedp by Ac1on upon the tate. 

In Jike manner it was ag2ccd,rhat it one make a falſe Affidavit, bn 
which the partp is arreſted and moicſtcdby pzocels of contempt, he map 
Have an action ſur le caſe, and recover damages. And although that when 
the matter is meer Eccleſiaſtical, the Court Chriſtian map puniſh Pro ſalute 
agimæ, pet thepcannot award anp damages to the partp,to2 it one within 
holy Oꝛder be beaten, then map pꝛotæd, againſt the Zelinquent Fro ſalute 

agimæ, but the Pꝛieſt ought to recover his damages by action of Batterp, 
0 notwithſtanding that they map puniſh the laid dumner in the cafe at 
the Bar, fo2 Perjurp and kalle certiucate, pet the party gꝛie ved ſhall re- 
cover his Damages at the common Law: And although the matter be 
meerly Eccleſiaſtical, pet if the party gꝛieved hath damages, either by any 
w2ongful-pzocedings of the Judge, o2 Mil⸗fealang, oꝛ non⸗fealans, oz 
Falſity of any Miniſter, oꝛ by 419 gp urpenerns of the party, the party 
g2ieved map have an action ſur lc, and recover his damages. = 
Doctor and Student 118, 119. Action ur le caſc Ayeth againſt the O:dinary, 
koꝛ a w2ongful excommimication touching any thing out ok his Juriſdi⸗ 
c&ion,fo there many other good caſes: And the caic in + itz. 47. H.6.8. If an 
Arch deaton refu e to induct the Clerk, & c. he ſhall have an action upon the 
caſe, which was affirmed foꝛ gad Law by all the Cour:, with which a- 
ges 26 ff.:. 3. a. and true it is, that it is held in 38 H. 6. 14. That in ſuch 
caſe he ſhall have remedy againſt the Arch deacon ta guniſh him; but ſa⸗ 
ving the opinion there, they cannot award him damages in fuch tale, but 

-he ſhall recover them at common Law: So F. N E.. If a man pꝛoteed 
againſt a Pꝛohibition, the party map have an action upon the cale againſſ 
him fo? pꝛolecuting in Court Chriſtian, vide Trin. 20. Ed. 3. Rot. 46. in the 
Treaſurp : Richard Treſils Caſe, there he recovered Damages againſt the 
Bithop of Norwich, by him excommunicated after Pꝛohibition, Epiſcopus 
adjudicatur e ſſe illicitum expugnatorem Authoritatis Regiz, & querens recupera- 
vit decem mille libras, ſimile Paſch. 13 Ed. 3. Rot. 78. Philip de Hardeſhals caſe, 
Hil,z2 Ed. 3. Rot. 7 8. Sir Tho.Seaton Jinight, rccovered againſt Lucy who 
was the Wife of Robert Cockſide for ſuing to Rome pro tranſgreſſione facta per 
ipſum Thomam, pro captione bonorum & catallorum ſuorum & pro debitis, & 
inde pronunciari fecit ſententiam excommunicationis, &c. He recovered bn Ver- 
dic Damages to three thouland pound, &c. Trin. 37 Ed. 1. Coſts were re- 
covered againſt the Arch biſhop of Canterbury, foꝛtp pound pro damnis, per 
quod ipſum excommunicavit pro executione brevis Regis pro manu fortia amo- 
venda. Ideo Epiſcopus capt. Mich. 29 Ed. 3. Rot. 1p. ſimiliter: And divers other 
Kecozds pou map ſe in my Book of Pꝛeſidents. 


fe that the Law, Et ex conſequenti, When z-amages follow to the party, 
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Paſch: 1 4. Jac. 


A* Habeas Corpus to the Marſhall of the Admiralty g2anted in Hill. 
"A Termlaſtpaſt, fo2 Haukeridge, Pꝛiſoner in the cuſtody of the ſaid 
Marſhal, who did return, Quædam cauſa ſpolii, &c. contra Haukeridge pendet 
inde ſi pro judicio & ſententia paratus fit, &c. Qui quidem Will. Haukeridge fic 
commiſſus remanet, donec ante dicta Cauſa per præfatum Daniel Dun fuerit , Et 
hæc eſt cauſa. And alſo upon another Habeas Corpus, he made ſuch a return, 
and other wiſe parata ſit, &c. which the Court took to be very inſufficient; 
and gave divers days ta amend the return, and to ſhew the cauſe of de⸗ 
lap, and fo2 whp ſentence was not given, fozaſnmch as ſententia fuit 
parata, 02 otherwiſe a man map be in perpetual Pꝛilon: And the Mar⸗ 
ſhal would not amend his return, upon which the party being in Pꝛiſon 
ſixteen oꝛ cighten weks, always the return was eſt parabeta, &c. fothe 
cauſe was long Parata ad judicium,ſed nunquã judicata: And after in another 
Wit retoꝛnable Craſtino Aſcenſionis, was another return of Parata, &c. 
without ſhewing caule of delay: Allo it ſems the return was inſuffi- 
cient fo2 another cauſe,viz. Qyzdam cauſa ſpolii civilis & maritima quæ coram 
&c. which is too general foꝛ two caulcs. WE J 

1. Fo2 that [(polii] is uncertain, and ought to be ſpecified in ſome moꝛe 
tertaintp of what things, oꝛ of, oꝛ in what things in patticular,agd doeg 
not fthew any value of the Goods. | 

2. That Maritima eſt ſuper littus, o in portu maris, fo2 thoſe appertain'o?2 

are next to the Sea, and pet the Admiral hath not Jurisdiction Super 
littus maris 92 in portu, foz that thep are Infra corpus Comitatus, as arg 
in many Boks and Kecozds. And ſo it was adjudged in Lacy's cale, that 
Infra the high water mark, and low water mark, when the Sea is at an 
Ebb, it is within the bodp of the County, Dyer 15 Eliz. the Abbot ot 
Räanſey's taſe, pet this is Maritima, 15 Eliz. Dyer, fol. 326. Paſch. 17 Eliz. in 

Scaccario ac contra Diggs, fo which cauſe he ought to have ſaid, Super altum 
mare, infra juriſdictionem Admiralli; fo2 the Statutes of 13 R. 2. cap. 5. 
2 H. 4. cap. 1 1. 19 H. 6,7. confine him only ſuper altum mare: And the Kes- 
turn which concerns the Impꝛilonment of the bodp ought to be certain. 

But koꝛ the firſt, all the Court reſolved, that it was inſufficient : Allo 
there was ſhewn no time of the ſpoil ; and foꝛ this, in the lame Term, foꝛ 
the inlufficiencyof the Return which the Court could not obtain to be a- 
mended ,- the laid Haukeridge was bailed in open Court until the next 
Term: Allo the woꝛds are, Quædam cauſa ſpolii ac civilis ac maritima, vid. 
28 H. 8. cap.15. that upon an inſufficient Return the partpought tobe 
batledo2 diſcharged, all our Boks and infinite Pꝛeſidents are, vide 6H. 
6.44. otherwile if the feturn ſhall be ſufficient when it is falſe. And note 
the pzoceding was Civiliter, foꝛ to have reſtitution, & non Criminaliter. 

Pote, that it was laid by ſome, that when Judgment is given that 
one ſhall be hanged until he be dead; the King cannot alter the Judg⸗ 
ment, and command that he ſhall be beheaded, to? that the exetution ought 
to be confo2m to the Judgment: and with this accoꝛds 35 H. 6. fol.5$. & 
Stamford lib. i, fol. 13. vide 27 Aſſ. pl. 4 1. vide F. N. B. 1 44. where it [ems that 
he map be beheaded, 22 Aſſ. pl. 49. One was beheaded fo? killing of Adam 
Walton, the Kings Meſſenger , which is there taken fo2 petit Treaſon. 
But when one is attaint of Treaſon, his judgment is to be hanged by 
the neck, and cut down alive, and his — and pꝛiby members cur 
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off from his body, and burnt in his ſight, his head to be cut off, his body 
to be divided into four parts, and dilſpoſcd of at the Kings will, fo that 
in ſuch taſe the King map pardon all the execution, but Decapitation, foꝝ 
this is parceivf the Judgment; and the King may pardon all o2 any 
part at his pleaſure ; And it was refolvcd that the Duke of Somerſet, foꝛ⸗ 
almuch as his Judgment was tobe hanged bp the neck, could not be be- 
headed, foꝛ that would alter the Judgment. And fo it was reſolved in 
the caſe of the Loꝛd Sturton in the time of Quen Mary, and of the Lo2d 
Dacres in the time of H.8, both which were hanged fo2 x-cionp. : 

It was reſolved allo, that King H. 8. could not by the Law behead his 
Wives fo2 Treaſon, fo2 Judicandum eſt legibus, non exemplis. . 

And note, that when a Noble man is attaint of Treaſon, and hath this 
Judgment as is afozeſaid ; the courle is, that the King makes his Let⸗ 
ters Patents directed to the = Chantelloꝛ of England, reciting the At⸗ 
tainder ; pet we minding to diſpenc with that manner of execution ol 
Judgment, inreſpec that the laid A.B. is a Noble man, do therefoze bn 
theſe pꝛeſents remit and releaſe the laid A. B. of and from fucherecution 
of Judgment, and inſtead thereof, our pleaſure is, to have the head ol 
the laid A. B. cnt off, ct. as in ſuch caſes hath been uſed, touching oꝛ con- 
cerning Noble men: And by the ſame do require the Loꝛd Chancello? to 
make two W?its under the Gꝛeat Seal, one to the Lieutenant to deliver 
rhe ſaid Pꝛiſoner, and the other to the Sheriff of London, to receive and 
exetute the ſaid Pꝛiſoner, #c. And the tale of the Loꝛd Sanchez was 
ſtronger, fo2 that he was not Noble within England. 

4 g | 
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Trin. 9. Jac. Regis, 


[ Nthis very Term, J moved the Juſtices in Serjeafits- Inne in Fleet- 

& ſircet, upon the Starute An.7.Jac.cap.6. which gave power to two Ju⸗ 
ſtices of Peace, to require anp perſon oꝛ perſons, Xc. and in ſome tales 
one Juſtite of Peace only, if the Juſtices of Peace map make a ſpecial 
Warrant to Conſtables,Xc. to have the bodies of parties, who are to 
take the Oath accozding to the Statute befoze them, And it was reſolved 
by all una voce, that they map, and that foꝛ two reaſons : 

1. When the Statute gave power to Juſticeg of Peace to require a- 
np perſon oꝛ perſons, ct. to take the Oath, the Law implicite gave them 
power to make a Warrant to have the body befoze them, fo2 Quando lex 
aliquid alicui concedit, conceditur & id fine quo res ipſa eſſe non poteſt. : 

2, It is againſt the Offices of the Jultices, and of the anthozitp gi- 
ven them bp the Statute , that they ſhall go and lk the parties: And 
p2inctpallp in a tale of fo gꝛeat conſequence. Then J moved, if in ſuch taſe 
the Conſtables map bzeak the houſes of the parties named in their War- 
rants: And it ſæmed tous all that then cannot, fo2 that they are not any 
Offenders until they refule to take the Oath befoze them who have au- 
tho:itp to tender it to them, oꝛ commit ſome contempt to the Ming; And 


inſomuch as thep are not pet Offenders, noꝛ are indicted uoꝛ charged by 


any matter of Heco2d, their houſes cannot be bꝛoken by Warrant made 
bp conſtruction upon the Statute, by which authozity is given,c. to re⸗ 
quire them to take the Oath, vid. Statute 7 Jac. and ſe in it, that Baron 
and Baronneſſes, as to the tender of the Oath, ned not to be mn 
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fo2 theſe woꝛds, Of or above the ſaid age or degree, are to be intended ot the 
laid age, and above the laid degze, oꝛ otherwiſe the firſt clauſe concerning 
Barons ſhould be idle, vide thole who have power to tender the Oath to 
them of the Mobility, have power tocommit them upon refuſal to the 
Common Goal, by the general Ac; and if any perſon o2 perſons being 
of the age of eighteen pears, oꝛ above, ſhall retuſe to take the ſaid Oath 

duly tend2ed,Xc. which claule extends to all befoze. 

Note, if the perſon be fugitive in another County, he evades the Sta- 
tute foꝛ the pꝛeſent; but he map be indiced fo2 retulancy, and the Indic⸗ 
ment may be removed into the Kings Dench , and they map make pꝛo⸗ 
tels againſt them in ann County of England: Alſo if they are in their 
houſes the do2 being ſhut, #c. then they may be indiced either befoꝛe the 
«Juſtices of Aſſize, oꝛ befoꝛe the Jultices of Peace at the quarter Seſſi⸗ 
ons, and then after a Venire facias, &c. bp foꝛte of a Capias, their houſes 
map be bꝛoken bp the Sheriff, vide Statute ro Eliz. cap. 2. (to which the 
Statute of 23 Eliz. refers, Ec.) ſuch pꝛocels is given in caſe of not re- 
pairing to Church, xc. as in Indiament of Trelpals which is Ven. fac. 
cap. &c. 


Memorandum Hill. Term Jac. all the Juſtices of England by command- 
ment ot the Ring, ſignified by the Loꝛd Chancelloꝛ, were aſſembled to 
have conſideration of theſe two Statutes. And in the beginning of this 
Term, the laid points were recited and debated, and after god conſidera- 
tion ſeverallp, and conference had altogether : It was reſolved by all, 
That if one be indicted foꝛ reculaney, the Court map pꝛoceed by p2oceſs 
_ the Statute of 23 Eliz. oꝛ by Pꝛoclamation acco2ding to the Statute 
of 28Eliz. And that the pꝛoceſs upon the Jndicment fo2 Keculancy, 
and ven. fac. Capias,&c, which is the pꝛoceſs in Jndictment of Treſpals; 
and upon the Cap. the Sheriff upon requeſt firſt made to open the Don, 
accozding to the reſolution in Seyman's Caſe, and when the Sheriff 


bꝛought him into Court, he map upon refulal of taking his Oath be ge- 


nerally indicted as befoze Juſtices of Aſſize , oꝛ in open Seſſion of the 
Peace upon refuſal befoze them: But the Jultices upon the lecond dan 
of conference, did not ſpeak to the other point. And after this reſolution 
was n_—_ to the Lo2ds of the pꝛivn Council at Whitehall, in the pꝛe⸗ 
ſence of all the Juſtices of England, the ſeventh dap of Feb. in Termin. 
ſancti Hill. Regis, and the Loꝛd * — that we ſhould put our 


reſolutions in wꝛiting; To which J anlwered, that the Judges never 

1 Rn be So⸗ 

licĩtoꝛ come to us (as the ancient uſe hath been ta our Pꝛedeceſſoꝛs we 
i inwiting. 


the Statute 3 Jac. if Juſtices-of Peace upon refuſal befoze them, com- 
mit anp perſon to Goal without Bail o2 Mainp213e,and mention in their 
al, then the Jultices of Aſſizes,o2Jultices 


— 


| I 1 ulal of the 
Oath,then they may be Tenere In manuted,as par Ualmopendaurt, 
v2 the Court cannot fake notice of tender and refuſal in ſuch caſe: And 


it Was relolved, that the Majoꝛ number ok the. Jullices of Þ 


commit the parties, have el exion to commit either to the nert IIe 7, 
of g 


S 


ectio 
o2 the next Seſſions; kor the wo2ds 


the Statute being in the Di 
2 junctive 
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junctive, ſome map be moꝛe apt to be committed until the next Aſſizes, 
and ſome until the next Seſſions: And it is to be oblerved, tir iwo 
Juſtices, of which the one is to be of the Quorum, by the Statute 7 ac. 
may commit any perſon above the age of eighteen, and under the deg2ee 
of Nobility, although that he be not indicted, noꝛ convict, #c. But a Ju⸗ 
ſticeof Peace cannot commit anp unlels they be pꝛolecuted, indicted, oꝛ 
convicted, c. acco:ding to the Statute / Jac. And it was rcſolved by all, 
That if the India ment be commenced upon the Statute z Jac. upon re- 
futal in open Court, the Jndictment map be ſhoꝛt and general, of what 
the parties are indicted,#c. And not ſo if the Jndicment be upon the 
Commitment made by two Juſtices of Peace; this is god of any per- 
ſon whatſocucr, but in ſuch cale if the Mittimus be eſpetial, comp2chend- 
ing the tender of the Oath and Nekulal, there ought to be a lpectal In⸗ 
dictment and refuſal in open Court. Allo if the Juſtice of Peace make 
a ſpecial Mittimus, then the Jindictment ought to be ſpecial, ſcil. to recite 
that the party was indicted oꝛ pꝛeſented, c. in tertain, acco2ding to the 
Statute of 7 Jac. And that he refuſcd bekoꝛe one Juſtice of Peace, o2 
otherwiſe in open Court; but if the Mittimus be general, as is afoꝛeſaid, 
then the Jindicment bekoꝛe Juſtices of Aſſize at the Aſſizes, o2 Jultices 
— * at the Seſſions of Peace, map be general upon the Statute 
3 Jac. 


Mich. 10. Jacobi Regis. 


The Earl of Northampton's Caſe. 


— 4 of Canterbury had infoꝛmed the King of it, to the intent that 
the Earl 
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ate his O kente, he vanched the ſaid Vernon, who upon examination con- 
feſſcs that which Richard Cox had publiſhed, but that he was not the firſt 
Authoꝛ, but be cited the laid Lake, who did likewiſe confeſs what Vernon 
had laid, but that he heard it from Serjeant Nichols, who being exami- 
ned conteffed it. And withal, that one Speaket related it to him, and that 
he had heard it from one James Ingrum, and James Ingrum being examined 
confeſſed the woꝛds concerning the laid bok of the Earl, and ok the Let⸗ 
ter to Bellarmine: And that in the month of October, he heard the ſaid 
woꝛds of two Engliſh Fugitives at Ligorne, and never did publiſh them 
until the death ot the Earl of Salisbury, Treaſurer, who died in May laſt ; 
And all the laid Defendants confeſſed at the Bar, all that with which 
then were charged. And at the hearing of this Cale were eleven Judg⸗ 
cs of Law, Fleming Juſtice being ablent Propter ægritudinem. 

And lo it was relolved, that the publiſhing of falfe rumoꝛs, either 
concerning the Ring, oꝛ ot the high SOꝛandees of the Nealm, was in ſome 
caulcs puniſhable by the Common Law ; but ol this were divers opini⸗ 
ons. | 


I. Touching the matter and quality ok the woꝛds. 

2. Touching the perſons of whom they are ſpoke. 

3. The manner of contrivance, oꝛ publiſhing of them. 

4. Touching the puniſhment, fo2 which cauſe divers Acts have made 
declaration, and have put things in certainty. 


And firſt of all, as to the woꝛds o2 rumoꝛs themlclves, 

1. They ought to be falſe and horrible. | 

2. Of which, diſcord or ſlander may ariſe betwixt the King and his people, or 
the Grandees of the Realm, Meſt. 2. cap.24. or between the Lords and Com- 
mons, 2 N. 2. cap. 53. by which great peril and miſchief may come to all the 
Realm, ibidem. 


The ſubverſion and deſtruction of the Realm, ibidem. And for this the ſaid 
Act of 2 N. z. againſt rumors, falſe and horrible Meſſages. | 


2. As to perſons, they are declared to be Pꝛelates, Dukes, Earls, 
Barons, and other Nobles and Gꝛanders of the Nealm, and alſo of the 
Chancelloz, Trcaſurer, Clerk of the pzivy Scal, Steward of the hou- 
ſhold of our Sovereign Lo2d the King, Juſtice of the one Bench, andof 
the other, o2of any the gꝛeat Officers of the Nealm, ut 2 R.2. cap.5. and 


the Ting is contained within the Act of Welſt.1: cap.34. as appears in 


Dyer 5.Mar.155. 

3 2s to the third point it was reſolved, that if one hear ſuch falſe 
and hoꝛrible rumoꝛs either of the Ring, oꝛ of any of the ſaid Gꝛandees at 
is not lawful fo2 him to relate to others, that he hath heard ].S.toſap ſiich 
falſe and * e woꝛds; fo2 if it ſhould be lawful, by this means they 
map be publiſhed generally, xc. And this doth appear by the laid Sta- 
tute, viz. That the party ſhall be impꝛiſoned until he find ont the party 
who ſpoke them, which pꝛoves that it was an offence , oz otherwile he 
ſhould not be puniſhed fo2 it by Fine (foꝛ this is implied) and Impꝛiſon⸗ 
ment. 

It was allo reſolved, that the Offenders at the Bar, if againſt them 
the p2occedings had been by Jndictment upon thele Statutes, no Judg- 
ment could be had againſt them, that they ſhould be impriſoned until they 
found their Authoꝛ: Fo?2, fo2 example, Gooderick did not relate to Dewſ- 
bury that he heard from Sir Richard Cox, but he related the lame Re 
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as of himſelf: And foꝛ this no Judgment can be given againſt him, that 
he ſhall be impꝛiloned until he find his Authoꝛ: ko2 this, that he ought to 
be indiced fo2 the wozds which he himſelf did ſpeak, and then, De non 
apparentibus & non exiſtentibus eadem eſt ratio, When the Indictment is 
general without ann relation to a certaiu Autho?, the Judgment, which 
alwaies ought to be given of matter apparent within the Necoꝛd, cannot 
be that he ſhall be impꝛiloned, until he hath found his Autho?. 

And it was reſolved, that if A. ſap to be B. Did you not hear that C. is 
guilty of Treaſon, &c. this is tantamount to a ſcandalous publication: 
And in ap2ivate Action foꝛ ſlander of a common perſon, if I. 8. publiſh 
that he hath heard J. N. ſap, that I. G. was a Traptoz oꝛ Thief; in an 
_ of the Caſe, it the truth be ſuch, he mapjuſtifie : But if 1. S. pub- 


Hh, f . 

That he hath heard generally without a certain Authoz, that 1. G. was 
a Traytoꝛ oꝛ Thief, there an Action ſur le Caſe lieth againſt I. S. foꝛ this, 
that he hath not given to the party agg2ieved any cauſe of Action againſt 
any, but againſt himſelf who publiſhed the woꝛds, although that in 
truth he might hear them, fo: othezwiſe this might tend to a gzeat flan- 
der of an Innocent, fo2 if one who hath Lzſam Phantaſiam, o2 who is a 
D:unkard, oꝛ of noeſtimation, ſpeak ſcandalous wozds, if it ſhould be 
lawful foꝛ a man of credit to repoꝛt them gencrallp, that he hath heard 
ſcandalous wozds, without mentioning of his Authoꝛ, that would give 
gꝛeater colour andp2obability that the woꝛds were true in reſpec of the 
credit ol the Kepozter, than ik the Authoꝛ himſelf ſhould be mentioned, 
foꝛ the reputation and god name of every man is dear and pꝛecious to 
him: And a Kecozd was vouched in Mich.33 & 34 Ed. and in the 30 Af 
pl. 1o. and in the Exchequer, Mich. 18 Ed. 1. Rot. 4. 

Note, that all the Commiſſions of Oyer and Terminer give authozity to 
enquire De illicitis verborum placitationibus, vide le Stat.5 R.2. cap.6. & 17 R. 
2. cap. 8. concerning Rumoꝛs, and in; Ed. 2. in the Exchequer, Henry Bray 
— of John Foxley Baron of the Exchequer: It was reſolved, that 
the Judgment in anJndictment upon the laid Statutes,when the woꝛds 
are ſpoken generally, without relation to a certain Autho? , is, that the 
Offender ſhall be fined and impꝛiſoned, fo2 this is implied and included 
in the laid Statutes, as an incident to the Offence , although that it is 
not expꝛeſſed. Allo the party g2zieved map have an Action de ſcandalo 
Magnatum, and recover his dammages. Allo the party gꝛieved and the 
Kings Atto2nep,if theOffenders denn it, may exhibit a Bill in the Star- 
Chamber againſt the Offender, in which the King ſhall have a Fine, and 
the party ſhall be impziſoned, and the Court of Star-Chamber may in- 
fit cozporal puniſhment, as to ſtand upon the Pillozp , and to have pa- 
pers about his head. 

And ik the Offenders confeſs it, then to pzoced Ore tenus upon their 
own confeſſion; and foꝛ the publication of the ſaid wozds, all the Defen- 
dants were puniſhed bp all the pꝛeſente, una voce nullo contradicente by 
Fines and Impꝛiſonment: And Gooderick and Ingrum were fined the 

oſt, at Gooderick had no Authoꝛ fo2 the wozds concerning the 
Cinque Po2ts, no2 could Ingrum find any Authoz toz to vouch, that he 
heard bp perſons unknown at Ligorne in fozraign parts; and therefoze 
it was taken as a fiction ot his own, 
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Eſtwick's Caſe in Curia Wardorum. 


NA Philip and Queen Mary bp their Letters Patents, De gratia ſpe- 
dciali & ex certa ſcientia & mero motu, &c. gzanted to Aringal Wade in 
Fee, the Farm oꝛ Gꝛange called Milton Gzange in Com. Bedford, parcel of 
the poſſeſſions ot the late diſſolved Wonaſterp of Wooborne,tenendum præ- 
dictam firmam five Grangium de nobis & ſucceſſoribus noſtris, ut de Manerio 
noſtro de Eaſt Greenwick in Com. Kantiz in capite per ſervitium viceſimæ par- 
tis unius Feodi militis pro omnibus redditibus, ſervitiis, exactionibus, & demandis 
quibuſcunque, which Gꝛange bn mean convepance came to Chriſtopher 
Eaſtwick, after whole death the Tenure was found verbatim, accozding ta 
the woꝛds of the Patent. And the queſtion was, if the Tenure was bp 
a Mean; as of the [aid Honour, o2 in Capite: And their pꝛincipal reaſon 
was, that the Letters Patents of the King ſhall be conſtrued accozding 
to the Rings intention expꝛeſſed in his Charter. And in this caſe of 
neceſſity ſome woꝛds otight to be rejected, ſcil. theſe wozds (in capite) and 
then the ſenle will be, Tenendum de nobis, &c. ut de Manerio noſtro de Eaſt 
Greenwick in Com. Kantiæ per ſervitium viceſimæ partis unius feodi militis, &c. 
oꝛ theſe woꝛds, De Manerio noſtro de Eaſt Greenwick in Com. Kantiæ, and 
then the ſenſe will be, Tenendum de nobis, &c. in capite per viceſimam partem 
unius Feodi militis, &c. fo2 both together cannot ſtand; and then the better 
ſhall be taken foꝛ the King, as in 5 Mariæ, Dyer 162. Tenure of the King, 
Per ſervitium militare, 18 to be intended Tenure in Capite. So Tenure de quo 
vel quibus & per quæ ſervitia ignorant. ig Tenure in Capite, fo2 the beſt ſhall 
be taken fo2 the Ring, 15 vide H. 7. 7. 14 Ed. 4.5. & 3 H 7. 12. 9 H. 7. 9. 6, per 
Huſſey 13 H. 7. 4. per Fineax. 19 Hl. S. title Office Brook 58 Action. 

Another reaſon was added, that if theſe woꝛds, in Capite, ſhall be re⸗ 


zetted, then the wo2ds enſuing, ſcil. per ſervitium viceſimæ partis unius Feodi 


militis, &c. ſhall be rejected here; and then the tenure will be by one entire 
Fr of a linight, fo2 woꝛds in the middle of a Sentence may be extracted: 
and as well the conſequent as the p2ecedent ſtand: But it was anlwer⸗ 
ed and reſolved, that the ſaid Gꝛange was held of the King as of the 
Honour, and not in Capite. And the realon was foꝛ this, that Tenure of 
the Ring in Capite is as mnch as to ſap, Tenure in gꝛols, o2 of the 
| of the King: And koz this, that the chief and pꝛincipal part 
of the body of the Tenure of the perſon of the King is laid in Capite. 
And it appears bp ancient Necoꝛds, that in ancient time all Tenures in 
Gꝛolg, oꝛ of the perſon of a Subject called Tenures in Capite: as in 
Clauſe 9 H. 3. member 28. Robertus filius Madock tenuit terram de Thoma Corbet 
in Capite: And in the ſame manner pou ſhall find by many other Necoꝛds, 
Lands to be held ol Subjects in Capite, which we call Tenure ok the per⸗ 
ſono? in Gꝛoſs, but of late time, Dicitur de Rege ſolummodo, terras teneri 
in Capite. Then it is as much as to lap, Tenendum de nobis, &c. ut de Mane- 
rio noſtro de Eaft Greenwich in Grofle, ut de perſona noſtra, Which is againſt 
the nature of a Tenure in Gꝛols, oꝛ of the perſon, when the Land is ex⸗ 
2eſlp limitted to be holden ok a Mannoꝛ, #c. And fo2 this, if the ſaid 
wo2ds ſhould be tranſpoꝛted, ſcil. Tenendum de nobis in Capite ut de Manerio 
noſtrode Eaſt Greenwich, &c. this will not alter the Caſe , foꝛ when in the 
beginning 92end. the Law is expꝛeſſy limitted to be held ut de TIS 
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the Tenure of the perſon is abundant, oꝛ it map have this ſenſe, that the 
King is Caput totius Regni : And fo2 this, inalmuch as it is limited to 
hold of the King, who is chief, it map be vuigarlp laid, that the Tenure 
is in chick, inalmuch as it is of the King as of a Mannoꝛ. 

And as to the ſecond Objection, it was reſolved, That the abundant 
woꝛds ſhall be extended in Conſtruction of the Law, and not the woꝛds 
ſubſequent, which doth limit the Term in certaintp : And with this re- 
ſolution in the pꝛincipal point ages Mich. 17, & 18 Eiiz. 345. where it 
was found that Owen ap David was ſeized of certain Lands in Fe held 
of the Queen, as of the Pꝛincipalitp of wales in Cap. And it wag held 
Per concilium Curiæ, no Tenure in Capite; and ſo (as it was laid) it was 


 reſolvedin the time of H. 8. in Baron Luke's Cale, where Lands were 


g2anted bp the King to hold of him as of the Honour of Huntington, in 
Capite, that this was a mean Tenure, and not in Capite. 

Nota, That a Tenure of anp ancient Honours, as of Rawleigh, Hagent, 
and peverell, are bp uſage, and allowance in all ages taken foz to have the 
effectof a Tenure in Capite, ſcil. To have all the Lands in Guard cc. Et 
non valet ratio contra experimentum, vide le Stat. de Magna Charta, cap.3t. and 
the 11 H.7. in Rot.Parliamentinot ꝓꝛinted, and 1 H.s6.cap.4.vide BraQtan,lib.2. 
fol. 87. 30 H. S. Dyer 8.58. 29 H. S. Brock, title Livery 28,57. 5 Ed. 3.5. 
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85 


H. 


Igh Commiſſioners, what pow- 


er they have. 19,20, 21,49, 
507151,52,5 3354755 

Habeas Corpus when allowable, When 
not, 45,46,69,70 


Habeas Corpus returnable and diſ- 
charged by Judgment of the Court 


Hereſie, the power Eccleſiaſti- 
cal and temporal in it, what is He- 
reſie, how to be puniſhed , 56,57 

Hugh and Cry, expoſition of che 
Sratute of Minton. 61 

Habeas Corpus returned, 82. diſ- 
cuſſed. 83 

High Commiſſioners , their pro- 
ceedings examined. 84,85 

High Commiſſioners, not Warran- 
table, whereforre. 87,88, 89 

Heretico comburendo, where it lyeth 


92. 
Honours and Hereditaments explai- 
ned. 107 


Haheas Corpus to the Marſhal of the 
Admiralty. 129 


J. 


Uſtice of Wales cannot be by 
Commiſſion but Patent, why. 48 
Intereſt common cannot be drawn 
ad aliud examen than the Common 
Law alloweth. 68 
Information, ſur le Stat. 2. H. 
cap. 18 concerning Fiſhing, 88 
Indid ment ſur le Stat, 11 H. 4. cap. 9. 


98 
Inquiſition upon Diem clauſit extre- 
101 


mum. 
Judges 


The T able. 
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Judges divided in the Star- chamber, 
how the matter ſhall be taken. 117 
Information in the Star- chamber ore 
tenus by the Attorney general, againſt 
perſons who had ſpoke ſcandalouſly a- 
gainſt a Peer, 132,133 


K. 


Ing cannot diſhcharge an Offender, 
K why, and in what caſes, 29, 
30 

King may ordain a new name of dig- 
nity not before. 81 


King, the word extends to Succeſ- 


ſors 
It extends to Queen. 


L 


109,116 
ib. 


Ibels, what they are; and where 
puniſhable, 35 
Libel for Seats in the Church. 104 


London , Cuſtomes there. 112 
M. 
eee 37 

0. 


Utlawed perſon , what he ſhall 
forfeir. 2 
Ordinary cannot enforce a man to an- 
ſwer general Articles ex officio. 26,27 
Office newly erected void, where, 
116,117 
Oath for Recuſants, by the Statute 
of 7 Fac. cap. 6. 
The power of juſtice of Peace, ju- 
ſtice of Aſſizes, Conſtable, in ſerving 
Warrants. 130, 131,132 


P. 


Atentee, what he ſhall have by the 
grant of Goods. 2B 


Fenal Statutes not cxtendible by equi- 
ty. 3 
Prerogative of the King to make 
good debts, 
Preempt ion of Tinn in Cornwal, Its 
original and Reaſon 9,10, 11 
Prerogative of the King in Salt. Peter, 
and where limited by Cook. 12, 13,14 
Pope, his pretence to power in Eng- 
land. 28-29 
Premunire by Statute and Common 
Law. 37738,29,40 
Prohibition, where it lieth. 58, 59, 
63,64,6 5,66, 67,68 
Parliament Writ of Summons doth not 
make a Peer. 70,80 
Proclamation cannot make that an of- 
fence which was not. 74575 
Prohibition, none after a Writ of 
Excommunicato Capiendo, 76 
Nor after a Sentence to the Admiralty 


Principals, where all the Offenders 


are ſo, 81,82 
Priveledge of Prieſts. 99 
Perjury. 101 


Parliament in Ireland, Poynings Law, 
10H. 7. explained 105,109,110 


Proceedings in Parliament, 114 
2 
Allare impedit ſtay ed by yd Pray- 
er. 3 
1 


Eecognizance taken by a Recuſant 

in anothers name, twixt Stat. 23 
Eliz. and 28 Eliz. how it appears. 1,2 
Recuſancy forfeiture per menſem, 1 
Recuſant convict, what he forfeits. 2 
Reſervation, whether good to the Heir 
or not, where and why. 35,36 
Regiſter in Court Chriſtian, his au- 
thority, 78 


S. 


"The Table. 


Scandal of a Peer; examined in the 


| S. Star. chamber. 132,133,134, 
Ummons, Citation,and Proceſs in the | T. 
8 Eccleſiaſtical Court ſhall be made in 
the name and Style of the King. 7,8, 9 Reaſon, for counterfeiting the 
Salt peter, what the Kings Miniſters great Seal , where and when. 15 
may do in digging for it, and where. 165 17 
12,13 14 Trayle Baſton Juices, wly fo 
Salt · peter, Licenſe to take it, when ca'led. 25 
it begun, and upon what occaſicn. 1b. Tithes what po f F-clefiaſtical 
Simuny „ what. | 73 Judpes have in expil S atutes. 
Star-chamber, its juriſdidtion 83, 89 65 
Stray, who ſhall have it, and when. 100 N. | | 
Simony upon the Statute 31 H. 8. 
cap. 9. 100 Omen, the Stat. of 3 H.5 4. 
Star-chamber , Bill for forgery - 103 expounded. 20,99 
Statutes in England where of force in Weſtminſter Hall: ſtabd, ſeadente u- 
Ireland. 111 ria, offence and puniſhment. 71 
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